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Abstract: The article focuses on the topic of determining the
jurisdiction of the court in pre-trial criminal proceedings. In the past,
the Constitutional Court of the Czech Republic issued an important
ruling which raised interpretative issues concerning the determination
of the local jurisdiction of the court in pre-trial proceedings. In the
context of this ruling, the draft new Criminal Procedure Code submitted
by the Commission for the New Criminal Procedure Code will be
analysed. The aim of the article is to answer the question whether the
proposed wording of the new legislation provides a solution to the
problematic issues related to the Constitutional Court's ruling in
question. For the time being, the recodification of the criminal
procedural law has been postponed, but the text submitted by the
Commission may serve for possible future amendments to the effective
Criminal Procedure Code, so it is still desirable to deal with the
materials produced by the Commission.
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Introduction

Determining the jurisdiction of the court in pre-trial proceedings, or
more precisely, determining local jurisdiction, has in the recent past
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aroused controversy in Czech professional discourse.! This was due to
the fact that the current legislation is not very consistent. In the course
of the recodification work on the new Criminal Procedure Code, the
Constitutional Court of the Czech Republic (hereinafter referred to as
the "Constitutional Court") intervened in the then established
interpretation and practice and made a fundamental decision which set
auniform direction for the future procedure of criminal law
enforcement authorities in connection with determining the jurisdiction
of the court in pre-trial proceedings.? This article will briefly outline the
impact of the Constitutional Court's decision on practice and theory. It
will also highlight problematic issues concerning the legal regulation of
the jurisdiction of the court in pre-trial proceedings, which are linked to
the interpretation of the Constitutional Court. Last but not least, the
proposed legislation submitted by the Commission for the New
Criminal Procedure Code (the "Commission™) in the framework of the
recodification work on the new Criminal Procedure Code will be
analysed. The draft text of the new Criminal Procedure Code has so
far not been favorably received,® however, the text of the proposal
itself is likely to be used for further amendments to the existing
Criminal Procedure Code. For this reason, it remains worthwhile to
address the effectiveness and quality of the proposed legislation drafted
by the Commission. The main aim of this article is to provide an answer
to the question of whether the proposed legislation provides a solution
to the current problematic aspects linked to an important ruling of the
Constitutional Court. The setting of the jurisdiction of the court in pre-
trial proceedings is closely related to the new institution of the pre-trial
judge under consideration and directly affects the functionality of this
subject of criminal proceedings*

POCHYLA, Veronika. Piipravné fizeni de lege ferenda: Soudce prav a svobod. Trestnépravni
revue, 2017, vol. 11-12, p. 260.

RIHA, Jifi. Rozhodovani soudce v piipravném fizeni ajeho piisluinost — soudasnost
a budoucnost. Stdmi zastupitelstvi, 2017, vol. 5, p. 13.

8 Cf. information on the Czech Justice website, [cit. 24 August 2023] available from:
https://www.ceska-justice.cz/2023/05/poslanci-a-senatori-nechteji-novy-trestni-rad-davaji-
prednost-upravam-toho-stareho/ or https://www.ceska-justice.cz/2023/05/novy-trestni-rad-je-
ve-snemovne-nepruchodny-potvrdil-blazek/.

SCERBA, Filip. Pravomoc soudce pro piipravné fizeni. Trestnépravni revue, 2021, vol. 3,
p. 125.
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1. Jurisdiction of the court in de lege lata
pre-trial proceedings

Under Article 38(1) of the Charter of Fundamental Rights and
Freedoms ("CFR"), the jurisdiction of the court and the judge is
established by law. The Criminal Procedure Code ° regulates the
jurisdiction of the court in pre-trial proceedings in Section 26, which
provides that the district court in whose district the public prosecutor
who filed the relevant proposal is active (local jurisdiction) is
competent to carry out acts in pre-trial proceedings. The court before
which the public prosecutor lodged the application becomes competent
to carry out all acts of the court throughout the pre-trial proceedings.®
In relation to the general provisions of the Code of Criminal Procedure
governing subject matter and local jurisdiction (§ 16, § 17 and § 18 of
the Code of Criminal Procedure), § 26 of the Code of Criminal
Procedure is lex specialis.’

1.1 Jurisdiction of the court in pre-trial proceedings

With the establishment of the Czech Republic on 1 January 1993,
the judicial system was preserved and continued to be conceived as
a four-part system (district courts, regional courts, high courts, the
Supreme Court of the Czech Republic).® Jurisdiction of the court to act
in pre-trial proceedings was introduced by Act No. 558/1991 Coll. with
effect from 1 January 1992. The wording of Section 26 of the Code of
Criminal Procedure was amended by Act No 292/1993 Coll., effective
as of 1 January 1994. The explicit wording was supplemented to state
that it refers to the district court. The intention was, inter alia, to speed
up proceedings. Therefore, only the Regional Court, not the High Court,
was newly competent as a court of second instance. The amendment
also introduced the establishment of the court's jurisdiction throughout

5 Act No. 141/1961 Coll., on Criminal Procedure (Criminal Procedure Code), as amended.

® Unless the case is transferred due to the jurisdiction of another prosecutor acting outside the
jurisdiction of this court (Art.26(2) of the Criminal Procedure Code).

7 HERANOVA, Simona. In: JELINEK, Jifi akol. Trestni privo procesni. 5. aktualizované

a doplnéné vydani. Praha: Leges, 2018, p. 209.

RIHA, Jifi. Rozhodovéni soudce v piipravném fizeni a jeho piislusnost..., See footnote 7.

5
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the pre-trial proceedings after the first petition was filed by the public
prosecutor. We are thus familiar with this institution even today.®

There are exceptions to the rule that the district court is always the
court with subject-matter jurisdiction to carry out acts in the pre-trial
phase, regardless of the nature of the offence being prosecuted.® The
Criminal Procedure Code provides for special jurisdiction for certain
acts. Section 158e(4) of the Criminal Procedure Code provides for the
jurisdiction of the High Court, or the judge of the High Court in whose
district the prosecutor of the prosecutor's office filing the application is
active, to approve the use of an agent.!!

1.2 Local jurisdiction of the court and respect for the right
to a lawful judge

The interpretation of Section 26 of the Code of Criminal Procedure
did not raise doubts or other negative reactions in judicial practice and
professional literature for some time (until approximately 2014).
However, it was the practice of regional and supreme prosecutors'
offices that gradually began to attract criticism. In fact, higher
prosecutors could submit their motions for pre-trial actions to all district
courts located within their jurisdiction. The Higher State Prosecutor's
Office in Olomouc could therefore choose any district court in Moravia.
Quite logically, the fear of a deliberate abuse of Article 26 of the Code
of Criminal Procedure grew, since the local jurisdiction of the court to
decide on the pre-trial proceedings was based solely on the discretion

°® RIHA, Jifi. Rozhodovani soudce v piipravném fizeni ajeho piislusnost..., s. 13; § Section

26(2) of the Criminal Procedure Code: 'The court with which the public prosecutor has filed
a motion pursuant to paragraph 1 shall become competent to perform all acts of the court
throughout the entire preparatory proceedings, unless the case is transferred due to the
jurisdiction of another public prosecutor acting outside the jurisdiction of that court.’ This is
an expression of the principle of perpetuatio fori, or continuing jurisdiction (PROVAZNIK,
Jan. Pravo na zakonného soudce v piipravném fizeni trestnim. In: KYSELOVSKA, Tereza,
SPRINGINSFELDOVA, Nelly, KRAPKOVA, Alica, KADLUBIEC, Vojtéch, CHORVAT,
Michal, DRLICKOVA, Klara (eds.), Sbornik z konference COFOLA 2017, Brno: Masarykova
univerzita v Brng, Pravnicka fakulta, 2017, p. 241).

10 DURDIK, Tomas. In: DRASTIK, Antonin, FENYK, Jaroslav a kol. Trestni idd. Komentdr.
. dil. Praha: Wolters Kluwer CR, a.s., 2017, p. 203.

1 In the context of the judge's decision on a complaint against a decision of a prosecutor and
apolice authority pursuant to Section 146a of the Code of Criminal Procedure, the
determination of the jurisdiction of the court is not governed by Section 26 of the Code of
Criminal Procedure. In such cases, the court acts as a second instance authority and Section
146a of the CC is special in relation to Section 26 of the CC (DURDIK, Toma4s. In: DRASTIK,
Antonin, FENYK, Jaroslav a kol. Trestni #dd. Komentdr. 1. dil. Praha: Wolters Kluwer CR,
a.s., 2017, p. 206).
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of the prosecutor working at the regional or chief prosecutor's office.
Thus, prosecutors could choose according to their "good experience"
with particular judges, as they naturally knew in advance the work
schedule of the courts in question.'? It should be noted, however, that
no abuse has been proven and the Constitutional Court has not found
any violation of fundamental human rights.*®

The local jurisdiction of the court in pre-trial proceedings is firmly
linked to the obligation to respect the right to a lawful judge. I will then
outline the importance of respecting the right to a lawful judge in the
context of this topic and the impact of the above practice on the
activities of the Constitutional Court. More precisely, | will analyse the
Constitutional Court's reactions to the criticised legislation, which
resulted in two important judgments. The analysis will also include the
unresolved issues raised by the first ruling in particular.

1.2.1 The issue of local jurisdiction of the court in pre-trial
proceedings in connection with respect for the right to a lawful judge

Respect for the right to a lawful judge in pre-trial proceedings is
more specific than in court proceedings and entails the possibility of
serious errors that often cannot be corrected. In the first place, the
principle applies that aviolation of fundamental human rights in
criminal proceedings cannot be established where there have been
partial errors or breaches of the law, but the proceedings as a whole
have been fair. This is a conclusion drawn from the case law of the
European Court of Human Rights ("ECtHR™).* In relation to the right
to a lawful judge, the situation is different. The result is not material,
which means that it is irrelevant that the illegal judge did some act
substantively correct.> According to the Constitutional Court, "the
constitutional principle of alawful judge cannot be circumvented,
whatever the reasons for doing so; still less can it be obscured by
reference to the 'otherwise substantive correctness' of a decision that
was issued in violation of it, ... “18 Thus, once it is established that all
the acts were decided by a court or judge not having local jurisdiction,

RIHA, Jifi. Rozhodovani soudce v ptipravném fizeni a jeho piislusnost..., p. 13.

13 Cf. the Resolution of the Constitutional Court of 17 September 2012, Case No. LUS 2632/12
or the Resolution of the Constitutional Court of 21 May 2015, Case No. IILUS 2717/13.

4 E.g. ECtHR judgment of 20 October 2016, Dvorski v. Croatia, no. 25703/11 or ECtHR

judgment of 29 November 2016, Lhermitte v. Belgium, no. 34238/09.

PROVAZNIK, Jan. Pravo na zédkonného soudce v pfipravném Fizeni trestnim. .., p. 244.

16 Ruling of the Constitutional Court of 7 September 2009, Case No. I. US 1922/09, paragraph

15.
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the evidence obtained will be seriously flawed and, as a consequence,
absolutely ineffective.

Second, the defence only learns about the conduct of the pre-trial
proceedings after a delay. This is all the more so if the acts were carried
out by a court with no local jurisdiction, which is a significant limitation
on the objection of the court's lack of local jurisdiction.t” The
Constitutional Court imposes on the accused (more precisely, on the
person against whom the proceedings are being conducted) the
requirement of timely raising the objection of an unlawful judge, which
it expressed, for example, in its ruling of 6 June 2002, Case No III Us
711/01. According to the Constitutional Court, the objection "... cannot
be confused with a procedural means of overturning ex post a decision
already made." The objection must be raised immediately after the
accused becomes aware of the existence of the facts justifying it.

1.2.2 The significance of the ruling of the Constitutional Court
of 19 April 2016, PL. US 4/14 and its impact on application practice

In 2014, a group of members of the Chamber of Deputies of the
Parliament of the Czech Republic submitted a proposal to repeal
Section 15(3), second sentence, and (5) of Ministry of Justice Decree
No. 23/1994, on the Rules of Procedure of the State Prosecutor's Office,
the establishment of branches of certain State Prosecutor's Offices and
details of acts performed by legal waiters, as amended (hereinafter
referred to as the "Rules of Procedure of the State Prosecutor's Office").
It is therefore the sub-legislative regulation regulating the jurisdiction
of the public prosecutor's office that has been challenged, not Article 26
of the Code of Criminal Procedure.!® The core of the problem was seen
in the fact that the contested legal regulation of the court's jurisdiction
for decision-making in pre-trial proceedings was derived from the
jurisdiction of the public prosecutor's office, which, however, is not
established by Act No. 283/1993 Coll., on the Public Prosecutor's
Office (hereinafter also referred to as “the Public Prosecutor's Office

171t should be noted that | am not referring here to a situation where the defence knows from the
outset that a court with no local jurisdiction is acting in the case and deliberately "saves" the
objection for the end of the pre-trial proceedings in order to render any evidence obtained
useless (PROVAZNIK, Jan. Pravo na zakonného soudce v piipravném fizeni trestnim...
p. 245-246).

VICHEREK, Roman. Anketa: Jak by podle vaseho nazoru méla byt v budoucim trestnim fadu
upravena pfislusnost soudu v piipravném fizeni trestnim? Trestni prdavo, 2018, vol. 3, p. 2.

18

8
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Act"), but by the Rules of Procedure of the Public Prosecutor's Office,
i.e. by a "mere" decree.’

The Constitutional Court ruled on this proposal of a group of MPs
in alandmark ruling of 19 April 2016, PlL. In the Ruling, the
Constitutional Court applied "the principle of the priority of
constitutionally consistent interpretation of a legal regulation or its
individual provision over its derogation, with the proviso that it is the
duty of all public authorities to interpret and apply the law with regard
to the requirement to protect fundamental rights and freedoms." By this
Ruling, the Constitutional Court established that if the relevant petition
is filed by a prosecutor of a regional or supreme prosecutor's office, the
general rules of jurisdiction of courts in the Code of Criminal Procedure
apply and the local jurisdiction of the district court is determined
according to the criteria set out in Article 18 of the Code of Criminal
Procedure. This interpretation is constitutionally consistent and in
accordance with Article 38(1) of the CFR.? That interpretation,
however, raised new procedural problems. The Constitutional Court
did not even hint at a solution to the disputed issues raised, although
a number of problems were pointed out in the so-called separate votum.
Thus, to this day, no clear solution or procedure has been established
for some of the problematic aspects.

1.2.3 Interpretive problems associated with the Ruling

One of the problems linked to the Award is its prospective effect
(ex nunc), which is explicitly mentioned in paragraph 120 of the Award.
This means that in proceedings where the jurisdiction of the court has
already been established pursuant to Article 26(2) of the CPC, although
it was established contrary to its conclusions, according to the
Constitutional Court, the conclusions arising from the Ruling cannot be
applied retrospectively. It can thus be said that the Constitutional Court
has thus approved the previously established local jurisdiction of the
court for pre-trial proceedings and that this jurisdiction, established
according to previous practice, is not affected by any defect.?* If at the
time before the issuance of the Ruling the local jurisdiction pursuant to
Section 26(1) of the Criminal Procedure Code was established at the
district court, but it did not meet the requirements of the Ruling, in order

PROVAZNIK, Jan. Pravo na zikonného soudce v piipravném fizeni trestnim. .., p. 242.

2 VICHEREK, Roman. Anketa: Jak by podle vaseho nazoru méla byt v budoucim trestnim fadu
upravena pfislusnost soudu v ptipravném fizeni trestnim? Trestni pravo, 2018, vol. 3, p. 2.
PROVAZNIK, Jan. Pravo na zakonného soudce v piipravném fizeni trestnim... p. 247-248.

9
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to preserve the right to a lawful judge, the first immediately subsequent
motion to perform an act in the pre-trial proceedings had to be filed with
a court that met the criteria set out in the Ruling. For the period
preceding the Ruling, the right to a lawful judge remains.?

Another problem arose in connection with the determination of the
court with local jurisdiction for the first act in pre-trial proceedings
pursuant to Section 18 of the Code of Criminal Procedure. In particular,
the amount of effort that the prosecuting authorities had to expend to
determine the court with territorial jurisdiction was problematic, if the
criteria under Article 18 of the Code of Criminal Procedure were not
entirely clear in the case.? On this issue, the Constitutional Court
provided guidance in a later ruling.?* The requirements for justifying
the choice of the court with territorial jurisdiction will be lower at the
beginning of the pre-trial phase due to the very nature of the early stage
of the proceedings, lack of relevant information, etc. However, this does
not mean that the prosecuting authorities are not obliged to give proper
reasons for the choice of the court with territorial jurisdiction for pre-
trial proceedings. Some 'relief' is granted to the prosecuting authorities
where the local jurisdiction of the court is quite clear (e.g. the act clearly
took place within the jurisdiction of one court). In this situation, no
special justification is needed.

Another problematic aspect related to the Ruling was that the Ruling
did not even present asolution to the possible emergence of
competence disputes related to the application of Article 18 of the CPC
in cases where the procedure according to the criteria in question would
be ambiguous. The increased risk of conflicts of competence is all the
more serious in the context of the short time limits in the pre-trial
proceedings for the performance of acts. If a decision is taken on an
application for remand in custody, where a decision must be taken
within 24 hours of its submission, and the court will not consider itself
competent to decide, it will be virtually impossible to resolve such
a competence dispute within the statutory time limit.%

A possible future problem could be the interpretation of Section
26(2) of the CPC, which allows the principle of continuing jurisdiction
to be broken in asituation where acase is transferred due to the
jurisdiction of another prosecutor acting outside the jurisdiction of the

2 Resolution of the Constitutional Court of 13 December 2016, Case No. ILUS 3327/16.
23 PROVAZNIK, Jan. Pravo na zakonného soudce v piipravném fizeni trestnim. .. p. 248.
 Ruling of the Constitutional Court of 31 January 2017, Case No. I1 US 4051/16.
% RIHA, Jiti. Rozhodovani soudce Vv piipravném fizeni a jeho ptislugnost..., p. 13.

10
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court where the first proposal in the case was filed. Such situations will
probably not be frequent, but their occurrence cannot be ruled out.?

The ruling also did not address the procedure in the case of filing
a proposal with the court where the judge whose criminal activity is to
be heard sits. Alternatively, there is some other reason why the case
should not be heard in that court because all judges are disqualified. In
such circumstances, the procedure of applying to another district court
for a writ of certiorari would certainly be justified. However, after the
Ruling, such a possibility is not allowed. An analogous use of Article
25 of the Code of Civil Procedure is offered as a solution.?” The public
prosecutor would, before filing a motion to take action, seek to remove
the case from the court where the filing of the motion would be
inappropriate or illegal, even though under the rules for assessing local
jurisdiction that court would otherwise have jurisdiction to take action.
The transfer of the case to another district court would be decided by
the regional court, which would be jointly superior to both district
courts. This would be a kind of preventive use of analogy, which is in
principle permissible in criminal procedural law.?

Above, | have highlighted the issues that arose after the publication
of the Ruling. I'will also outline whether, and if so how, the
Commission for the New Criminal Procedure Code has dealt with the
above-mentioned interpretative problems in the framework of the
recodification work on the new Criminal Procedure Code.

2. Jurisdiction of the court in pre-trial proceedings
de lege ferenda

In connection with the recodification of the Criminal Procedure
Code, it is proposed to maintain the current situation in the future and
to leave the subject matter jurisdiction of the court in pre-trial
proceedings in favour of district courts. The legal regulation thus set up
is well established, but in connection with the considerations on the

PROVAZNIK, Jan. Pravo na zakonného soudce v pfipravném Fizeni trestnim. .. p. 249.

§ Section 25 of the Code of Criminal Procedure regulates the institution of withdrawal and
transfer of a case: "For important reasons, a case may be withdrawn from the competent court
and transferred to another court of the same type and level; the decision on withdrawal and
transfer shall be taken by the court which is the closest joint superior of the two courts."”
RIHA, Jifi. Rozhodovani soudce v pripravném fizeni a jeho piislusnost..., p. 13.

11



Vedecké clanky

creation of the institute of a judge for pre-trial proceedings it acquires
a new dimension.?

Draft paragraph text of the new Criminal Procedure Code®
(hereinafter referred to as the "Draft CPC") in Section 26 (c8) (1)
provisionally regulates the jurisdiction of the court to perform acts in
pre-trial proceedings in such a way that "the district court, whose local
jurisdiction shall be determined in accordance with the general rules,
shall have jurisdiction to perform acts in pre-trial proceedings in which
the prosecutor of the district prosecutor's office is competent to
supervise the maintenance of legality (hereinafter referred to as
"supervision™)." The second paragraph states that "the district court at
the seat of the regional court or its branch, the local jurisdiction of
which shall be determined in accordance with the general rules, shall
have jurisdiction to carry out acts in pre-trial proceedings in which the
public prosecutor of the regional or chief public prosecutor's office is
competent to exercise supervision; in the case of the Municipal Court
in Prague, the District Court for Prague 1 shall have jurisdiction, in
the case of the Regional Court in Prague, the District Court Prague-
East shall have jurisdiction, in the case of the Regional Court in Plzen,
the District Court Plzen-City shall have jurisdiction and in the case of
the Regional Court in Brno, the Municipal Court in Brno shall have
jurisdiction." At first glance, the wording differs from the current
legislation in Section 26 of the Criminal Procedure Code.

2.1 Subject Matter Jurisdiction of the Court or the Preservation
of Tradition or a Bold Change?

According to the Draft CPC, subject-matter jurisdiction remains
with the district courts, with no exceptions. The Commission based
itself on the existing system of courts in force in our territory since
1994. A change in the subject matter jurisdiction of the court to carry
out acts in pre-trial proceedings would require a reform of the judiciary.
However, the Commission could not have envisaged this when
preparing the recodified Criminal Procedure Code, as the Ministry of
Justice of the Czech Republic has no plans to change the judicial system
in the foreseeable future.®

2 RIHA, Jiti. Rozhodovani soudce v piipravném fizeni a jeho piislusnost..., p. 13.

% Available from: https://www.justice.cz/web/msp/rekodifikace-trestniho-prava-procesniho.
3. RIHA, Jifi. Trestni soudnictvi v zahrani&i — mezinarodni srovnani. Tresméprdavni revue, 2015,
¢. 5, p. 105.

12
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Despite the fact that the Commission's proposal does not allow for
a differently set subject matter jurisdiction of the trial court than the
district court, there are opinions among current criminal law experts and
criminal law practitioners that a differently set subject matter
jurisdiction would be preferable. | will now briefly outline the views in
guestion.

Establishing the jurisdiction of the court in pre-trial proceedings
according to the jurisdiction of the prosecutor supervising the pre-trial
proceedings and, in connection with this, filing a motion for the
performance of an act should be considered precisely with regard to the
nature and type of seriousness of the crime under consideration. The
pre-trial judge would thus be able to carry out his or her tasks more
efficiently, as this situation would better reflect the complexity of the
case.®> Not only the district courts, but also the regional and supreme
courts could be competent in the pre-trial proceedings. This setting of
jurisdiction is logical and practical. On the other hand, it may seem
illogical that in cases of more serious crime, the complexity of such
cases is taken into account by the supervision of legality in the pre-trial
proceedings by the prosecutor of the regional prosecutor's office, but
the nature of the crime is not taken into account in relation to the court's
decision-making in the pre-trial proceedings. There are also opinions in
the professional discourse that only the regional court should be
competent to act in pre-trial proceedings, regardless of the type of
seriousness of the case. The division of jurisdiction between district and
regional courts is inappropriate because of the potential for disputes
over subject matter jurisdiction.® The determination of subject-matter
jurisdiction in favour of the regional courts is intended to be more
convenient on the grounds that the decision-making of judges in pre-
trial proceedings may be more difficult than that in the main trial.
Decisions must be swift and take into account the case law of the Czech
courts and the ECtHR. This relates to the reasons why a judge
specialised in criminal law should decide in pre-trial proceedings, not
acivil judge. If, in asmall district court, the criminal judges are
excluded from deciding on the main trial by performing an act in the
pre-trial proceedings, a situation could arise where a civil judge would
have to decide on the main trial, since the possible bias of all the judges
of the criminal division is not a reason for another court to decide on

% POCHYLA, Veronika. P¥ipravné Fizeni de lege ferenda... p. 260.
3 GRIVNA, Tomas. Anketa: Jak by podle vaseho nazoru méla byt v budoucim trestnim fadu
upravena pfislusnost soudu v ptipravném fizeni trestnim? Trestni pravo, 2018, vol. 3, p. 2.

13
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the case. There are indeed district courts with fewer than twelve judges.
These courts account for one third of the total number of courts. By
contrast, there are also district courts with fifty judges. The introduction
of county court jurisdiction is intended to be more logical and
economical in that it could be 'spread' over several locations, regardless
of the existing division of the country.3* For example, there are two
criminal judges at the District Court in Pisek, but they simultaneously
handle both the criminal and civil agendas. The civil judges also have
accessibility. It is highly surprising that the District Court in Prachatice
has only one criminal judge, while two other judges simultaneously
handle the civil agenda and participate in deciding the T-related agenda
(Nt, Tm, Rod, etc.). At the Nachod District Court, two criminal judges
decide and one judge deals with both the criminal and civil agenda.®

It is also proposed to retain the subject matter jurisdiction of the
court in pre-trial proceedings in those district courts in whose district
the regional court is located. This alternative makes sense in view of the
location of the detention facilities, which are located in or near regional
towns. This would eliminate the costs associated with transporting
defendants in custody to court. However, the disadvantage of this
option may be that it would exacerbate the disparities between district
courts. The district courts located in the regional cities would become
larger, as a result of which more judges would have to be assigned by
the work schedule to deal only with the pre-trial agenda. In other words,
these 'large' district courts would have to have several (perhaps more
than ten) pre-trial judges.® Of the 75 district courts + 10 district courts
in Prague and the Municipal Court in Brno (86 in total), the largest
district courts are currently the Municipal Court in Brno (76 judges),
the District Court in Ostrava (76 judges) and the District Court in
Karvina (48 judges).” Under this option, the pretrial agenda would be
heard in fourteen district courts.

However, most of the above-mentioned options for subject-matter
jurisdiction are inappropriate for the time being, in particular because
of the current distribution of the judicial system. Concentration of the

¥ VAVRA, Libor. Anketa: Jak by podle vaseho nazoru méla byt v budoucim trestnim f4du

upravena pfislusnost soudu v piipravném fizeni trestnim? Trestni pravo, 2018, vol. 3, p. 2.
% Information is available from the court work schedules for 2023 available on the website of the
Ministry of Justice of the Czech Republic justice.cz.
RIHA, Jifi. Piislugnost soudu v piipravném fizeni — moznosti a tskali budouci pravni apravy.
Trestni pravo, 2018, vol. 3, p. 9.
87 Czech Judiciary 2021: Annual Statistical Report. Ministry of Justice, 2022 [online]. [cit.
24 August 2023] Available from: https://justice.cz/web/msp/statisticke-udaje-z-oblasti-justice.

36

14



Vedecké ¢lanky

pre-trial agenda in regional courts would significantly increase the
burden not only on regional courts but also on the superior courts as
second instance bodies (the Supreme Court if the superior courts were
also competent). The number of cases decided in pre-trial proceedings
is considerable and one can foresee really significant consequences, not
excluding financial costs (e.g. for transporting files, general travel costs,
costs of upgrading technology, etc.). It should also be borne in mind
that a pre-trial judge sitting at aregional court could be faced with
a difficult situation where he or she simultaneously receives requests to
participate in proceedings under Article 158a of the Code of Criminal
Procedure at locations which are quite far apart within his or her area
of jurisdiction. A similar situation could also apply to the option of
concentrating the agenda in the district courts in whose district the
regional court is located.® The implementation of any of the options
would also have an impact on the staffing of police departments.
Imagine a situation where a journey of several tens of kilometres would
have to be made to the court for each receipt of a decision or criminal
file, which would mean that police officers would spend a lot of time
travelling instead of working on cases.

If the court system were to be reformed in the future, two or more
small district courts could be merged, reducing the number of these
district courts and making the court caseload more balanced. The
introduction of the institution of the pre-trial judge would also be easier,
and the services and substitutability of judges would also be more
manageable. The obstacle of judges being excluded from hearing a case
in the main trial would also be removed, as a single judge could deal
with the pre-trial agenda. The organisational change introduced by the
amendment to Act No 6/2002 Coll. on Courts and Judges, as amended,
could provide a solution. For the smaller district courts established by
law, the pre-trial agenda would be transferred to the larger district
courts adjacent to the smaller ones.*

According to the explanatory report to the new Criminal Procedure
Code % the current concept of the court's subject matter jurisdiction in
pre-trial proceedings should therefore be maintained and only district
courts will have subject matter jurisdiction. As stated in Section

3 RIHA, Jifi. Prislusnost soudu v pfipravném Fizeni — moznosti a uskali..., p. 9.

% Ibid.

40" The explanatory report to the new Criminal Procedure Code and the text of the new Criminal
Procedure Code are available on the website of the Department of Criminal Law of the Faculty
of Law of Charles University in Prague: Documents | Law Faculty of Charles University
(cuni.cz).
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26(2)(c8) of the Draft CPC, in cases where the regional and chief
prosecutors' offices will have jurisdiction in the pre-trial proceedings,
the district court will also have jurisdiction, but the district court will be
the one that is located in the district of the regional court or its branch.*
This option should prevent the overloading of regional courts, high
courts and the Supreme Court, which would very likely occur with the
option of determining jurisdiction according to the jurisdiction of the
prosecutor's office and with the concentration of the agenda only in
regional courts. This is a rational compromise that could serve as an
incentive to amend the effective Criminal Procedure Code if the
recodification of the Criminal Procedure Code does not take place yet.*?

2.2 Local jurisdiction of the court in pre-trial proceedings
under the draft new Criminal Procedure Code

From the outset of its work on the new Criminal Procedure Code,
the Commission envisaged a local jurisdiction regime linked to the
general rules for determining the local jurisdiction of the court to hear
and determine a case, which are set out in Article 18 of the current
Criminal Procedure Code.*® Thus, the Draft CPC explicitly expresses
what is now only apparent from the above-mentioned rulings of the
Constitutional Court. The first criterion is the place where the offence
was committed, the second criterion is the accused's place of residence
or work, and the third criterion is the place where the offence was
committed.** Pursuant to Section 26 (c8) (1) of the Draft CPC, if the
prosecutor of the district prosecutor's office will supervise the pre-trial
proceedings, the local jurisdiction of the court will be determined
according to the general rules. According to Article 26 (c8)(2) of the
Draft CPC, if the prosecutor of a higher prosecutor's office (regional or
supreme) will supervise the pre-trial proceedings, the "local jurisdiction
shall be the district court at the seat of the regional court or its branch,
whose local jurisdiction shall be determined in accordance with the
general rules.

4 Explanatory Report to the New Criminal Procedure Code - Commentary to Section 26 (c8) of

the Draft Criminal Procedure Code, pp. 23-24. Available from: Documents | Law Faculty of

Charles University (cuni.cz).

RIHA, Jif. PHslusnost soudu v piipravném fizeni — moznosti a tskali..., p. 9.

RIHA, Jif. PHslusnost soudu v piipravném fizeni — moznosti a uskali..., p. 9.

4 Explanatory Report to the New Criminal Procedure Code - Commentary to Section 26 (c8)(1)
and (2) of the Draft Criminal Procedure Code, p. 24. Available from: Documents | Law Faculty
of Charles University (cuni.cz).
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In order to resolve the issue of jurisdictional disputes, it was
suggested that in case of doubt as to jurisdiction, the court should
nevertheless decide on the prosecutor's motion to take action and at the
same time take other actions that cannot be delayed. The obligation of
the court to act even in the case of doubt about jurisdiction applies until
the correct court is determined (Article 26 (¢8)(4) of the Draft CPC).%®
It can be noted that this wording of the legislation covers a gap in the
area on which the Constitutional Court did not comment in its Ruling.
Even a court with no local jurisdiction is obliged to take the necessary
steps to ensure that the statutory time limits for the performance of acts
are complied with. A dispute over jurisdiction must not be detrimental
to the speed of proceedings. A dispute over jurisdiction raised by
a judge will determine the competent court in the future, and the acts of
the court without jurisdiction cannot subsequently be regarded as
ineffective.*® It should be noted that the legal form presented is not
ideal. The possibility for the court before which the public prosecutor
has filed the application to decide on grounds of urgency allows, de
facto and de jure, that the public prosecutor may make the choice of
court at his or her discretion.*’

In order to resolve cases of doubts about the impartiality of judges
and situations in which all judges of a given court are excluded, the
above-mentioned proposal for the analogous use of the current Article
25 of the Criminal Procedure Code (the so-called delegation).
According to § 31 (c13) (2) of the Draft CPC, the solution for these
circumstances will be newly regulated directly in the law under the
institute of withdrawal and assignment: "In pre-trial proceedings,
a case may be transferred to another court of the same type and level
for important reasons, in particular for the reason referred to in
paragraph 1(a), before the public prosecutor submits a motion to the

4 "Any doubt as to jurisdiction shall not relieve the court with which the public prosecutor has
filed a request for action of its obligation to rule on such request within the statutory time limit
and to carry out other necessary actions which cannot be delayed until another competent court
has been designated."

4 Explanatory Report to the New Criminal Procedure Code - Commentary to Section 26 (c8)(1)

and (2) of the Draft Criminal Procedure Code, p. 25. Available from: Documents | Law Faculty

of Charles University (cuni.cz); The fact that acts performed by an incompetent court will not
automatically be considered ineffective will not be written into the law. Nevertheless, this idea
will be taken into account. Later on, the deciding court will be free to consider whether or not
there has been tampering by the prosecutor (RTHA, Jiti. Piislunost soudu v piipravném fizeni

— moznosti a uskali..., p. 9).

GRIVNA, Tomas. Anketa: Jak by podle vaseho nazoru méla byt v budoucim trestnim fadu

upravena pfislusnost soudu v ptipravném fizeni trestnim? Trestni pravo, 2018, vol. 3, p. 2.
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competent court to perform the act; the public prosecutor shall submit
the motion to transfer the case to the nearest jointly superior court."”
The demonstrative example given in Section 31 (c13) (1) (a) of the
Draft CPC applies precisely to the exclusion of all judges of a given
court from deciding a case. In contrast to the 2008 Substantive Intent of
the new Criminal Procedure Code, other court personnel are no longer
explicitly mentioned. By inserting the second paragraph into Section 31
(c13) of the Draft CPC, the Court of Criminal Procedure is thus
responding to exceptional situations (allegedly in units per year), where
the public prosecutor, based on his doubts about the impartiality of
judges of a certain court, may file a motion to the regional court, which
will designate another court to act in the pre-trial proceedings and
subsequently "assign" the case to it. The referral of the case shall be
decided by "the regional court in whose district the district court
otherwise having local jurisdiction according to the general rules is
located." In designating a new court, the regional court should not
choose a court from the other side of the country. It should assign the
case to the court nearest to the one that would otherwise have local
jurisdiction. As far as other court staff are concerned, the court's
organisational arrangements should be made, as this is not a reason to
break the statutory judge rule.*® This is aspecial and optional
procedure, different from the institution of withdrawal and transfer of
the case, which has been described as inappropriate and insufficient to
ensure the objectivity and confidentiality of the proceedings. Thus, the
withdrawal and transfer of the case does not apply even by analogy.

The existing legislation containing the principle of perpetuatio fori
has been retained in Section 26 (c8)(5) of the Draft CPC.*® The change
in this legislation was the addition of references to provisions
concerning decisions on the jurisdiction of the court in cases of
jurisdictional disputes and the withdrawal and transfer of a case,
including a new treatment of situations relating to the exclusion of
judges.

The proposed text of the new Criminal Procedure Code submitted
by the Commission is clearly not perfect. The intention was to reach an

4 For example, the judge himself is the accused, the judge has a close relationship to the accused,
the judge is an interested person, the risk of disclosure of classified information, etc.
(Explanatory Report to the New Criminal Procedure Code - Commentary to Section 26 (c8)
(1) and (2) of the Draft Criminal Procedure Code, pp. 26-27.

4 "The court designated pursuant to paragraphs 1 to 3 shall become competent to carry out all
acts of the court throughout the pre-trial proceedings; this is without prejudice to sections 30
and 31/c12 and section ¢13."
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acceptable compromise, respecting the right to a lawful judge and the
necessary preservation of that right.® First of all, the Commission's
efforts to resolve the interpretation problems associated with the
publication of the Constitutional Court's ruling should be highlighted,
which in my opinion has been successful. It is indeed difficult to find
a flawless and ideal solution. Each option brings with it possible pitfalls
and scope for unfair practices. The successful compromise produced by
the Commission may inspire an amendment to the current
regulation of the jurisdiction of the court in pre-trial proceedings in the
event that the recodification of the Code of Criminal Procedure is
postponed until a later date.

3. Comparison with Slovak legislation

The Slovak Republic is cited as a model for inspiration when
considering a change from a four-member court system to athree-
member system.5! For this reason, the legal situation in Slovakia
concerning the jurisdiction of the court in pre-trial proceedings will now
be outlined.

In Slovakia, the recodification of criminal procedural law took place
in 2005. It brought with it several new institutes, including the pre-trial
judge (sudca pre pripravné konanie).>> With the new Criminal
Procedure Code effective as of 1 January 2006 (Act No. 301/2005 Coll.,
Criminal Procedure Code, as amended, hereinafter referred to as the
"CP"™), the three-part judicial system - district courts, regional courts
and the Supreme Court of the Slovak Republic - was confirmed.
A significant change was that, in addition to the district courts, the

% RIHA, Jifi. Prislugnost soudu v pfipravném Fizeni — moznosti a uskali..., p. 9.

51 RIHA, Jifi. Trestni soudnictvi v zahrani¢i — mezinarodni srovnani. Trestnépravni revue, 2015,
no. 5, p. 105.

MARKOVA, Veronika. Zasada sudcu pre pripravné konanie a niektoré vybrané aplikatné
problémy. In HRUSAKOVA, Milana, PROVAZNIK, Jan, VALDHANS, Jiii (ed.). Dny prdva
2017, éast IX., Zasady trestniho prava hmotného i procesniho a jejich uplatiiovani v praxi.
Brno: Masarykova Univerzita, 2018, p. 206. The position of the pre-trial judge is defined in
Section 10(3) of the Criminal Procedure Code as a judge of the court of first instance who,
before the commencement of criminal prosecution and in preliminary proceedings, decides on
interference with fundamental human rights and freedoms, on complaints against decisions of
the prosecutor and in other cases provided for in the Criminal Procedure Code. Its status and
competence vary depending on the stage of the proceedings at which it carries out its activities
(MARKOVA, Veronika. Zasada sudcu pre pripravné konanie. .., p. 207). For example, the Pre-
Trial Judge is empowered under Section 348(1)(a) and (2) of the Criminal Procedure Code to
issue a criminal warrant, which he does in his capacity as a single judge.
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regional courts no longer ruled at first instance. The first instance
agenda was transferred only to the district courts (with the exception of
the Specialised Criminal Court). There are 54 district courts in
Slovakia, and not every district town is the seat of a district court.>®

The district courts decide by asingle judge or in panels on all
remaining offences not listed in section 14 of the Criminal Procedure
Code. The district courts have a judge for pre-trial proceedings, and the
jurisdiction of the court in pre-trial proceedings is laid down in Article
24 of the Code of Criminal Procedure (see below). They are divided
into 'ordinary" district courts (54), district courts in the seat of the
regional court (8) and district courts referred to in a special law (3),
which decide in the first instance on military offences (cf. Article 16(2)
of the Code of Criminal Procedure).>

The Specialised Criminal Court was created in 2009 as
a successor to the Special Court (Specidlny sud). The Specialised
Criminal Court decides on criminal and other cases provided for in the
Criminal Procedure Code. The Specialised Criminal Court is a court of
first instance and has the status of a regional court.> It is the only one
of its kind, decides in panels of three judges and has nationwide
jurisdiction.>® Section 14 of the Criminal Procedure Code contains an
exhaustive list of offences falling within the jurisdiction of the
Specialised Criminal Court (e.g. damage to the financial interests of the
European Union or premeditated murder). At the same time, the
competence of the Office of the Special Prosecutor is thus determined
(Urad Specidlnej prokuratiry).5” If it occurs that the Specialized
Criminal Court is unable to make a decision in a particular case (due to
the exclusion of judges, etc.), the Regional Court in Banska Bystrica
will exercise its jurisdiction.® Appeals against decisions of the

5 RIHA, Jifi. Trestni soudnictvi v zahraniéi. .., p. 105.

% Ibid.

% Slovakia — national specialised courts. [cit. 24 August 2023] Available from: https:/e-
justice.europa.eu/content_specialised_courts-19-sk-sk.do?member=1.

% RIHA, Jifi. Trestni soudnictvi v zahrani&i. .., p. 105.

5 PALKOVIC, Jaroslav. In CENTES, Josef akol. Trestny poriadok — Velky komentdr.
3. aktualizované vydanie. Bratislava: EUROKODEX, 2017, p. 40.

% Section 91 of Act No. 757/2004 Coll., Act on Courts and on Amendments and Additions to
Certain Acts, as amended: "If there is no panel established at the Specialised Criminal Court
or if for any other reason the Specialised Criminal Court is unable to exercise its jurisdiction
pursuant to this Act or a special act, it shall be exercised by the Regional Court in Banskd
Bystrica; the panel of the Regional Court shall in such a case consist of three judges, one of
whom shall be the chairman of the panel."
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Specialised Criminal Court are decided by the Supreme Court of the
Slovak Republic.

The jurisdiction of the court for acts in pre-trial proceedings is
therefore regulated by Section 24 of the Criminal Procedure Code,
which is a special provision in addition to the general provisions on the
subject matter and local jurisdiction of the court (Sections 15, 16 and
17 of the Criminal Procedure Code).*® The rules determining the
jurisdiction of the court for proceedings on the merits are combined
with the specifics of pre-trial proceedings.®® As a general rule, the
district court which would be competent to hear the indictment
proceedings shall be competent to hear the case in the first instance
(Article 24(1) of the Code of Criminal Procedure). If the district court
at the seat of the regional court is competent to hear the case in the
first instance (Article 16(1) of the Code of Criminal Procedure), it shall
also be competent to hear the pre-trial proceedings (Article 24(2) of the
Code of Criminal Procedure). If the district courts are competent in the
first instance under Section 16(2) of the Criminal Procedure Code to
decide on military offences, they also decide on acts in the pre-trial
proceedings. In the cases referred to in Article 16(5) of the Criminal
Procedure Code falling within the competence of the Specialised
Criminal Court, only the Specialised Criminal Court takes pre-trial
measures (Article 24(3) of the Criminal Procedure Code).5! The above
list shows four variants of the jurisdiction of the courts in pre-trial
proceedings, in three cases it is a district court and in one case it is
a court in the capacity of a regional court.

Slovakia has therefore abandoned the concept of court jurisdiction
for pre-trial proceedings as it applies in the Czech Republic. They have
introduced a three-judge court system, which, however, entails
a complex distinction as to which court will hear the case at first
instance. There is a certain disadvantage and a negative side to this
complicated division of cases, as the preliminary proceedings often
involve a recharacterisation of the offence as a different offence, which,
in the case of the Slovak legislation, may also change the jurisdiction
of the court to carry out acts in the pre-trial proceedings.®? The Slovak
system is made up of a number of rules and is actually more complex

% PALKOVIC, Jaroslav. In CENTES, Josef a kol. Trestny poriadok..., p. 54.

8 RIHA, Jifi. Trestni soudnictvi v zahraniéi..., p. 105.

61 Section 24(4) of the Civil Procedure Code also provides for special jurisdiction for
exhaustively enumerated acts.

RIHA, Jifi. Piislugnost soudu v piipravném fizeni — moznosti a uskali..., p. 9.
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than it may seem. In fact, it does not take advantage of the three-part
system, which is supposed to eliminate jurisdictional disputes. On the
contrary, the Slovak concept rather increases the risk of jurisdictional
disputes, with regard to the four types of cases (as mentioned above),
where the jurisdiction is given to three types of district courts and the
Specialised Criminal Court. For this reason in particular, Slovakia is not
the most suitable model for future reform of the Czech criminal justice
system.®®

Conclusion

De lege ferenda, the Commission's intention was to clarify the rules
on the jurisdiction of the court in pre-trial proceedings so as to leave no
doubt as to the application of the relevant rules and to cover the
resolution of legal issues not covered by the current Criminal Procedure
Code. The Commission has opted for a sensible compromise designed
to respect the right to a lawful judge and to address the contentious
issues raised by the publication of the Ruling.

The district courts should continue to have subject-matter
jurisdiction over pre-trial proceedings, as any other solution would
require a reform of the judiciary and a change from a four-part system
to athree-part system. An intermediate step between the current
situation and judicial reform could be an organisational change made
by an amendment to the Courts and Judges Act, which would consist in
transferring the pre-trial agenda from small district courts to larger
district courts adjacent to the small ones.

The current link between the determination of the local jurisdiction
of courts in pre-trial proceedings and the general rules on the
determination of the local jurisdiction of courts in criminal proceedings
should be retained and newly enshrined in law. It should be newly
written into the law that if a prosecutor of a higher prosecutor's office
(regional or supreme) exercises supervision in pre-trial proceedings, the
district court at the seat of the regional court or its branch will have local
jurisdiction. Its local jurisdiction shall be determined in accordance
with the general rules (together with specifics for certain regional
courts).

In order to resolve jurisdictional disputes, it was suggested that even
if there is doubt about jurisdiction, the court should nevertheless rule on

8 RIHA, Jifi. Trestni soudnictvi v zahraniéi. .., p. 105.
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the prosecutor's motion to take action and at the same time take other
actions that cannot be delayed. The obligation of the court to act even
in the event of doubt as to jurisdiction is to remain in force until the
competent court has been determined. This jurisdictional dispute will
be raised by a judge of a court which does not feel it has jurisdiction. In
situations in which all judges of agiven court are excluded from
deciding, the public prosecutor will be able to apply to the regional
court to determine which court will take the required action in the case.
The Commission has also maintained the rule of continuing jurisdiction
of the court in pre-trial proceedings.

Although the form of legislation presented by the Commission is not
perfect, it can be assessed as avery successful attempt to find
acceptable solutions to current problematic issues and to incorporate
these solutions into the new Criminal Procedure Code. Alternatively,
the proposed legislation is suitable for use in amending the current
Criminal Procedure Code, as the recodification of the Criminal
Procedure Code is unlikely to be implemented in the near future.

The Slovak legislation on the jurisdiction of the court in pre-trial
proceedings has been analysed as a possible source of inspiration for
the recodification of Czech criminal procedural law. The judicial
system in Slovakia is a three-part system compared to the Czech
Republic. In pre-trial proceedings, three types of district courts and one
specialised court with national jurisdiction are competent to carry out
acts in pre-trial proceedings. The division of cases is complicated and
the advantages of a three-judge court system, which should minimise
jurisdictional disputes, are not actually used. Rather, they increase the
risk of jurisdictional disputes. Therefore, the Slovak legislation is not
the most appropriate model for a possible judicial reform in the Czech
Republic.
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Nadobudanie vlastnictva k ponohospodarskym pozemkom

vV zmysle pravnej upravy Francuzskej republiky
Clanok sa zameriava na moZnosti prevodu vlastnictva
k polnohospodarskej pdde v zmysle pravnej Gpravy Francuzskej
republiky. Priblizuje postavenie pol'nohospodarskej pddy a jej ochrany
ako suCasti zivotného prostredia, ale aj ako predmetu pravnych
vztahov. Existuju osobité dovody, pre ktoré sa zakonodarca rozhodol
priznat’ pol'nohospodarskej pdde toto postavenie. Nasledne ¢lanok
uvadza postup, ktory je potrebné dodrzat za ucelom prevodu
vlastnictva k tymto pozemkom. Polnohospodarske pozemky
nepredstavuju tovar a bezny predmet pravnych vztahov, ale zasluhuju
si zvlaStnu ochranu, ku ktorej tento postup smeruje. Osobitné
postaveniec ma v tomto pripade organ SAFER, ktorého aktivita je
zamerana na ochranu vidieka a polnohospodarstva v regionoch. Jeho
ginnost’ je osobita aj v ramci celej Eurdpskej tnie. Clanok nakoniec
porovnava tito pravnu upravu so situaciou v Slovenskej republike
a prinasa niekol’ko tvah.

Acquisition of ownership of agricultural land in accordance
with the legislation of the French Republic
The article focuses on the possibilities of transferring ownership to
agricultural land in terms of the legislation of the French Republic. It
approximates the local definition of agricultural land and its protection
as part of the environment, but also as a subject of legal relations. There

1 Prispevok bol spracovany Vv ramci rieSenia grantu &. APVV-19-0494 s nazvom ,Efektivne

pozemkové upravy*“ udeleného Agenturou na podporu vyskumu a vyvoja (APVV).
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are special reasons why the legislator decided to grant agricultural land
this status. Subsequently, the article states the procedure that must be
followed to transfer ownership of these plots of land. Agricultural land
is not a commodity and a common object of legal relations, but it
deserves the special protection that this procedure leads to. In this case,
the SAFER body has a special position, whose activity is focused on
the protection of the countryside and agriculture in the regions. Its
activity is unique even within the entire European Union. Finally, the
article compares this legal arrangement with the situation in the Slovak
Republic and brings several considerations.

KPiadové slova: ochrana pody, nadobudanie vlastnictva, Francuzsko,
komparacia

Keywords: land protection, acquisition of property, France,
comparison

Uvod

Problematika nadobudania vlastnickeho prava k pozemkom
predstavujucim polnohospodarsku pddu je témou, ktora rezonuje
v politickych a spolocenskych debatach vo viacerych Statoch. Je to
samozrejmé, kedze je hlavnym zdrojom a zdkladnym vyrobnym
prostriedkom pre pol'nohospodarstvo, lebo sa na nej produkuje rastlinna
vyroba, rovnako predstavuje zaklad pre rozvoj zivo¢isnej vyroby.? Hoci
podiel pol'nohospodarstva na celkovom hrubom doméacom produkte
Statov v poslednej dobe kontinualne klesd (aj ked s niekolkymi
vynimkami)®, celospolo¢ensky vyznam je stile vyrazny. A to najmi
sohladom na rozvoj vidieka alokalnu ekonomiku, ¢o su vsak
skutocnosti t'azko meratel'né.

Francuzska republika je clenskym Statom Eurdpskej tunie
S najvacSou uzemnou rozlohou (a to aj v pripade, ak berieme do ivahy
len metropolitné Francuzsko). Podiel pol'nohospodarstva na ekonomike
tohto $tatu je dlhodobo nizky, pricom k velkému poklesu
celospoloéenského vyznamu pol'nohospodarstva doSlo najma v druhej

2 STEFANOVIC, M.: Pozemkové praivo. Bratislava: EUROUNION, 2010, s. 82.
Agriculture, forestry and fishing. The World Bank Data. Dostupné na:
https://data.worldbank.org/indicator/NV.AGR.TOTL.ZS [cit. 25.09.2023].
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polovici dvadsiateho storogia.* V poslednych dvadsiatich rokoch sa
pohybuje na trovni 1,32 — 1,85 %, hoci v ostatnych rokoch ma mierne
stupajucu tendenciu.® Napriek tymto okolnostiam je vSak spologensky
vyznam polnohospodarstva v republike nad’alej vyrazny, o mdzeme
sledovat’ aj v pripade r6znych politickych otazok a problémov, ako su
napriklad $trajky pol'nohospodarov.® Prave stymto osobitym
postavenim polnohospodarstva v State suvisi aj skutoCnost, Ze
pozemky predstavujuce pol'nohospodarsku pédu maji priznané osobité
postavenie a ochranu v tom zmysle, Ze nie su povazované za tovar
a bezny predmet pravnych vztahov.

V tomto pripade ide o dlhodobo prezentovany a podporovany
pohl'ad na polnohospodarsku podu ako predpoklad vykonavania
pol'nohospodarskej vyroby. Problematika obhospodarovania pédy
a polnohospodarskej pody sa potom javila ako neoddelitelna od
rozvoja a obnovy polnohospoddrstva, ako aj jeho kapacity produkovat
znacné objemy kvalitnych potravindrskych vyrobkov.!

Cielom tohto ¢lanku je preto vymedzenie osobitného postavenia
pozemkov  predstavujucich polnohospodarsku pddu v zmysle
francuzskej pravnej upravy, ato najméd s ohladom na nadobtdanie
tohto vlastnictva. Nepdjdeme pritom do priliSnych detailov, ktoré by
prekracovali mozny rozsah, prave naopak, snazime sa v kratkosti
a prehladnosti poukézat’ na osobitosti tohto systému.

V ¢lanku pracujeme s hypotézou, ze francuzska pravna Uprava
ochrany pol'nohospodarskej pody je dostatocne icelna a efektivna pre
dosiahnutie Gc¢elu ochrany tejto pddy ako zlozky Zivotného prostredia,
no najmi nastroja pol'nohospodarstva. V zavere ¢lanku tato hypotézu
verifikujeme, alebo pripadne spochybnime.

V roku 1955 malo Franctizsko 2,3 miliéna polnohospodarskych podnikov. v roku 2003 ich
zostavalo len 590 000. V roku 2000 zili farmach dva miliony l'udi, o je Styrikrat menej ako
v roku 1955. Porovnajte: DESRIERS, Maurice. L’agriculture frangaise depuis cinquante ans:
des petites exploitations familiales aux droits a paiement unique. Agreste cahiers, 2007, 2:
3-14.

Share of agriculture, fisheries and forestry in GDP in France from 2003 to 2022. Statista.com.
Dostupné na: https://www.statista.com/statistics/1107173/share-of-agriculture-in-french-gdp/
[cit. 25.09.2023].

Napriklad porovnajte: Manifeste agricole a Paris. Dostupné na: https://www.ladepeche.fr/
2023/02/08/manifestation-agricole-a-paris-prix-de-lenergie-pesticides-secheresse-pourquoi-
les-agriculteurs-sont-ils-en-colere-10984238.php [cit. 25.09.2023].

" TORRE, A. - WALLET, F. - HUANG, J.: Le foncier agricole, nouvel enjeu des politiques
d’aménagement de 1’espace. In Economie rurale, 2023, &. 383, s. 8.

28



Vedecké ¢lanky

1. Pol'nohospodirska péda podPa francizskej
pravnej upravy

Ako najdolezitejSi pojem na useku ochrany pol'nohospodarskej
pddy, v prvom rade ako predmetu vlastnictva, ale rovnako tak aj ako
zlozky  zivotného  prostredia, mozeme oznait  samotnu
pol'nohospodarsku pddu (le foncier agricole). V tomto pripade sa jedna
0 vymedzenie druhovej kvality zemského povrchu, teda prislusnej
kultary, ktoré sa tam na uréitom pozemku nachadza.

Na tcely evidencie pozemkového vlastnictva sa vSak vyuzivaju aj
osobitné  jednotky. Zakladnym  nastrojom pre  evidenciu
pol'nohospodarskej pédy vo Francuzsku su tzv. jednotky SAU (la
surface agricole utile), teda uzitkové pol'nohospodarske plochy (d’alej
len ,,SAU*). Sltzia na vymedzenie druhu pozemku a evidenciu
pol'nohospodarskej poédy. SAU vSak nie su pojmom s legilnou
definiciou, naprick tomu tento pojem vyuZivaju viaceré pravne
predpisy na tomto useku.

Rovnako sa médzeme stretnat aj spojmom tzv. celkovej
pol'nohospodarskej plochy (la surface agricole totale, d’alej len ,,SAT*),
ktory sa vSak pouziva vaéSmi v celkovych suvislostiach a pri
zohl'adneni celkovej vymery pol'nohospodarskej pddy vyuzivanej
k pol'nohospodarskej vyrobe na uréitom tzemi. M6Zeme sa s nim teda
stretnut’ napriklad pri europskej regulacii nariadeniami a smernicami.

Celkova vymera polnohospodarskej pddy vo Franclzsku sa do
znaénej miery odliSuje v zavislosti od toho, o aky region sa jedna.
V pripade metropolitného Franctzska sa vSak jedna o pomerne vysoky
podiel, a to v priemere 52 %.8

Z hladiska legislativy mozno konstatovat, ze francuzska pravna
uprava je zalozend na velkych kodexoch jednotne a komplexne
vymedzujicich uréiti oblast’ spolo¢enskych vztahov. V porovnani so
slovenskou pravnou tpravou, ktora sa nachadza v mnohych pravnych
predpisoch Ciastkovo upravujucich urCiti problematiku, ide teda
o pomerne jednotnu pravnu upravu. Ta je zaroven dostatocne
vSeobecnd, aby nemusela podliehat’ prili§ ¢astym novelizdcidm, a na
druhej strane sa v zna¢nej miere vyhyba definicidm a pojmolégii, ¢o je
tradiciou va¢Smi v pripade Slovenskej republiky.

8 Najvyssi podiel polnohospodarskej pody vyuZivanej na polnohospoddrsku vyrobu maji

regiony Normandie, Pays de la Loire a Centre — Val de Loire, s podielom 68 az 69%. Je mozné
porovnat — Identité agricole des régions. Dostupné na: https://www.insee.fr/fr/
statistiques/5039859?sommaire=5040030 [cit. 25.09.2023].

29



Vedecké clanky

Pokial' teda rozoberame francuzsku pravnu upravu na useku
nakladania a vyuzivania pol'nohospodarskej pody, na prvom mieste
musime zmienit’ Vidiecky zdkonnik a zakonnik namorného rybolovu
(Code rural et et de la péche maritime), d’alej len ,,Vidiecky zakonnik®.
Aj vtomto pripade teda ide 0 pravny kodex, ktory patri do medzi
viaceré franctzske $pecializované kodexy. Povodne sa nazyval iba
Vidiecky zakonnik. Vo svojej prvej forme bol vydany uz pocas Tretej
republiky, hoci diskusie o jeho prijati existovali eSte ovel’a skor. Neskor
ho nahradili novsie vidiecke kddexy, pricom vyznamnym bol najméa
vidiecky zakonnik dnes oznacovany aj ako stary (ancien), prijaty v roku
1955. Novy a dosial’ posledny vidiecky zakonnik bol prijaty v roku
1982, ktory sa vyvijal postupne od roku 1980. Ten prechadzal a dodnes
prechadza mnohymi novelizaciami, pricom v roku 2010 sa v dosledku
novelizacie stal kddexom vidieckeho a namorného rybolovu, ked’ do
jeho obsahu dostali aj ustanovenia 0 namornom rybolove.

2. Ochrana pody a ochrana vlastnictva pody

Vo vicsine Statov vyspelého sveta patri polnohospodarska poda
k statkom, ktoré si zaslizia osobitné postavenie a opateru S§tatu
a spolo¢nosti. Inak povedané, nenaklada sa s fiou ako s beznou vecou
a nepredstavuje tovar v hospodarskom slova zmysle.® Je to spdsobené
tym, Ze pol'nohospodarska poda (spolu s lesnou pddou) predstavuje
vyCerpatelny a Vv zasade neobnoviteny zdroj pre podohospodarstvo
toho-ktorého Statu. Jednotlivé §taty preto prijimaju osobita legislativu
na tomto useku, ktord ma viest’ k jej ochrane.

V zasade moZeme rozoznavat' dva pristupy k tejto ochrane. Prvym
je ochrana pol'nohospodarskej pddy ako zlozky zivotného prostredia,
ako aj zvlaStneho druhu ekosystému, ktory na tejto pode vznika
v dosledku pol'nohospodarskej aktivity cloveka. Samozrejme, aj tato
ochrana sa odliSuje v zavislosti od toho, o aky druh pddy sa na danom
pozemku jedna.

Na druhej strane mézeme vnimat’ ochranu pol'nohospodarskej pody
aj ako ochranu prav viazucu sa ku konkrétnym pozemkom, ako veciam,
inak povedané, k predmetom réznych prav (najmé vlastnickych a inych
vecnych prav, ale rovnako tak aj uzivacich a inych prav). Tato ochrana

® PAVLOVIC, M.: Vplyv Gstavnej ochrany pédy na vyvoj pozemkového prava. In Pida

Vv pravnich vztazich - aktualni otazky. Brno : Masarykova univerzita, 2019, s. 44.
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je v mnohych pripadoch nevyhnutnid na zabezpecenie starostlivosti
a ochrany pol'nohospodarskej pddy, tak ako ju opisujeme vysSie.

Jednotlivé Staty za tymto Gcelom prijimaju rézne opatrenia, ktoré sa
tykaju napriklad spdsobom nakladania s vlastnictvom pozemkov
predstavujucich pol'nohospodérsku pddu. Na Slovensku to bolo najmé
Vv stvislosti s ustanoveniami zakona ¢. 140/2014 Z. z. 0 nadobudani
vlastnictva pol'nohospodarskeho pozemku ao zmene a doplneni
niektorych zdkonov V zneni neskor$ich predpisov.!® Tento predpis
zavadzal tzv. ponukovy systém predkupnych prav k pol'nohos-
podarskym pozemkom, ktoré bolo nevyhnutné dodrzat’ pri prevodoch
ich vlastnictva. Tento systém bol vSak zruSeny v stulade s nalezom
Ustavného sudu Slovenskej republiky sp. zn. PL. US 20/2014 zo 14.
novembra 2018, ktory poukazal na rozpor predmetnych ustanoveni
s Ustavou Slovenskej republiky. Na druhej strane v predmetnom ¢ase
zaCala Europska komisia vo¢i Slovenskej republike konanie v danej
veci, kedZze vznikli podozrenia, ze danad legislativa je v rozpore
s pravom Europskej unie, a to konkrétne so zakladnymi slobodami
vnutorného trhu (vol'ny pohyb tovarov, sluzieb, kapitalu a 0sob).

V momentalnej situacii preto Slovenska republika nadobudanie
vlastnictva pol'nohospodarskej pddy osobitne nereguluje, s vynimkou
zakonného pravidla, podla ktorého nadobudat polnohospodarsky
pozemok do vlastnictva nemoze Stat, obcan Statu, fyzicka osoba
s pobytom alebo pravnicka osoba so sidlom V State, ktorého pravny
poriadok neumoziuje obcanom Slovenskej republiky, fyzickym osobdm
s pobytom v Slovenskej republike ani prdavnickym osobdm so sidlom
Vv Slovenskej republike nadobudat viastnictvo K polnohospodarskemu
pozemku.

Na druhej strane je v§ak potrebné uviest,, Ze mnohé iné ¢lenské Staty
Europskej unie disponuju vlastnou legislativou na useku ochrany
pol'nohospodarskej pody, ktora nebola anie je spochybiiovand ani
institiciami Eurdpskej unie. Jednym z takych pripadov je aj legislativa
Franctizskej republiky, na ktora sa v d’alSom texte viacej zameriavame.

10 pPAVLOVIC, M.: Ustavné vychodiska pre regulaciu trhu s pddou. In Comenius [elektronicky
dokument]. — ¢. oktober (2021).

1S yynimkou ¢lenskych tatov Eurépskej tinie. Porovnajte: § 7 ods. 1 a 2 zdkona &. 140/2014
Z.1.
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3. Postavenie organizacie SAFER pri ochrane
vidieckej pody vo Francuzsku

Instituciondlnym zakladom ochrany pody vo Francuzsku je
organizacia SAFER (Société d’ aménagement foncier et d établissement
rural), teda spoloénost’ pre obhospodarovanie pddy a rozvoj vidieka.
Jej postavenie je Specifické — nemodzeme ju povazovat za §tatny organ,
najblizs§ie ma asi k ur¢itému hybridnému samospravnemu organu. Vo
svojej podstate ide o neziskovi!? verejni spoloénost, s poslanim
ochrany v§eobecného zaujmu, pod dohl'adom prislusnych ministerstiev
polnohospodarstva  a financii. Uzemna pdsobnost jednotlivych
organizacii sa popri tom vztahuje na celé Uzemie metropolitného
Franctzska, ako aj na tri zamorské tzemia.

Organizacie SAFER umoznujii réznym, najmi podnikatel'skym
projektom — ¢&i uz polnohospodarskym, remeselnym, servisnym,
obytnym alebo environmentalnym — usadit’ sa vo vidieckom prostredi.
Projekty musia byt v sulade s miestnymi politikami a musia spiiiat’
vSeobecny zaujem. lde teda o akusi snahu o kontrolovany a riadeny
spdsob rozvoja vidieka v snahe zabezpec€it’ ochranu verejného zaujmu
pri vykonavani réznych aktivit.

Ich vznik sa datuje do Sest'desiatych rokov, konkrétne do roku 1960
a 1962, vsuvislosti sprijatim tzv. Zékonov o orientécii
polnohospodarstva (les lois d'orientation agricole).'* Konkrétne sa
jedna najmi o zakon ¢. 60-808 z 5. augusta 1960 o orientacii
podohospodarstva, ktory okrem inych pol'nohospodarskych reforiem
(vytvorenie  vysSieho  polnohospodarskeho  Skolstva, dalSich
organizicii polnohospodarov, znadiek kvality a podobne)'* vytvoril
pravny predpoklad pre ich vznik a ¢innost’.

Konkrétna pravna tprava postavenia a ¢innosti organizacie SAFER
sa vSak nachadza v uz vysSie zmienenom Vidieckom zakonniku, a to
konkrétne v jeho knihe 1., hlave IV snazvom Les sociétés
d’aménagement foncier et d’établissement rural. Ten predpoklada ich
zalozenie pre ochranu polnohospodarskych, prirodnych a lesnych
oblasti. Ich intervencie su zamerané na podporu zakladania,
udrziavania a konsolidacie polnohospodarskych alebo lesnickych
cinnosti tak, aby dosiahli Zivotaschopny ekonomicky rozmer S ohladom

2 Clanok L141-7 Vidieckeho zakonnika.

13 Quest-ce qu'une Safer ? In Safer.fr. Dostupné na: https://www.safer.fr/les-safer/quest-ce-
quune-safer/ [cit. 25.09.2023].

14 Zakon &. 60-808 z 5. augusta 1960 0 orientécii pol'nohospodérstva vo vyhlasenom zneni.
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na kriteria regionalneho hlavného planu polnohospodarskych cinnosti,
ako aj zlepsenie rozdelenia pozemkov. Ich ¢innost’ by vSak rovnako
mala prispievat’ ku rozmanitosti krajiny, ochrane prirodnych zdrojov
a udrziavaniu biologickej diverzity, ktrvalo udrzatelnému rozvoju
vidieckych oblasti ¢i zabezpedeniu transparentnosti trhu s podou.’®

Cinnost’ organizacii SAFER vychadza zo zakladného predpokladu,
7ze vidiecky priestor predstavuje spolocny priestor, pri ktorého
vyuzivani vystupuje do popredia verejny, spolo¢ny zaujem. To, ako sa
vyuziva nie je preto len zaujmom vlastnika pripadne inych opravnenych
osdb, ale aj Statu a spoloc¢nosti. Prave kvoli tymto dovodom pri
prevodoch vlastnictva pol'nohospodarskej pddy, ako aj inych druhov
vidieckych pozemkov organizacia SAFER organizuje dialog. V ramci
konzultaénych arozhodovacich organov (technicky vybor, spravna
rada, vladni komisari) sa zainteresovani miestni aktéri navzajom radia.
Vsetky prijaté rozhodnutia potvrdzuje $tat.

Organizacie SAFER st organizované na zaklade miestnej
prislusnosti, v zavislosti od konkrétnej oblasti, v ktorej vyvijaju svoju
aktivitu. V kazdom zregionov metropolitného Franctzska (13
regionov) aVvtroch z piatich regionov vramci zamorskych tzemi
existuje jedna organizacia SAFER, na cele ktorej stoji prezident
ariaditel. Vnuatorne sa ¢leni na départementalne sluzby, so sidlom
v kazdom départemente, na Cele ktorych stoji ich vlastny veduci.'®
V ramci celej republiky st organizované prostrednictvom Narodnej
federacie SAFER (la Fédération nationale des SAFER).Y

V ramci organizacie SAFER patri najdolezitejsia rola technickemu
vyboru (le comité technique). Ten skuma spisy zaujemcov 0 kiipu
pozemku alebo inej vidieckej nehnutel’'nosti. Jedna sa o pripady, kedy
je na predaj urcity polnohospodarsky, alebo iny vidiecky pozemok,
pripadne farma. V tejto situacii nie je mozné predmetné nehnutel'nosti
predat’ ihned’ priamo, pripadne ich previest’ na zaklade iného pravneho
ukonu bez toho, aby bola otom informovand miestne prislusna
organizacia SAFER . Pri prevode teda vybor vyda stanovisko, ktora
Z ponuk najlepSie zapada do miestnej Struktiry a do cielov miestnej
organizacie SAFER.

5 Clanok L141-1 Vidieckeho zékonnika.

Contactez la Safer de votre région. In Safer.fr. Dostupné na: https://www.safer.fr/contacts-
safer/ [cit. 25.09.2023].

Notre histoire. In Safer.fr. Dostupné na: https://www.safer.fr/les-safer/notre-histoire/ [cit.
25.09.2023].
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Z organizacného hladiska sa technicky vybor sklada zo
zastupcov pol'nohospodarskych ~ organizacii  (pol'nohospodarske
komory, banky apolnohospodarske  vzidjomné  poistovne,
reprezentativne  polnohospodarske zvédzy), zastupcov miestnej
samospravy (obecnd rada a zdruZenia starostov) ¢i zastupcov Statnej
spravy (riaditel’ spravy podohospodarstva v départemente, ¢i riaditel’
spravy verejnych financii). V niektorych organizaciach SAFER moézu
byt ¢lenmi aj dalsi predstavitelia (regionalnej rady, notarov,
organizacie na ochranu zivotného prostredia, ¢i zdruzenia vlastnikov
lesa alebo r0zne vidiecke majetkové zdruzenia.'®

Dal§im vyznamnym orginom v ramci organizacie SAFER je
spravna rada (le conseil d’administration). Situacia je tu podobna ako
v pripade rdéznych obchodnych spolocnosti, kedZze spravna rada
zastupuje jednotlivych ¢lenov ako svojich stikromnych akcionarov.
Tato spravna rada rozhoduje po konzultacii a spolupraci s technickym
vyborom a predstavuje skor vykonny a riadiaci organ danej organizacie
SAFER, pretoze rozhodovanie o otdzkach podohospodarstva spociva
na technickom vybore.

Dolezitou organiza¢nou sucast’ou organizacie st aj vladni komisari,
ako splnomocnenci Statnej spravy pre urcity usek. Viadnymi komisarmi
su zdstupcovia ministerstiev, ktoré maju na starosti polnohospodarstvo
a financie. Zabezpecuju sulad pokynov prijatych spolocnostou SAFER
s politikou tizemného pldnovania definovanou verejnymi orgdnmi.*®
Zjednodusene mozeme uviest, ze ulohou vladnych komisarov je
zabezpeCit'  a kontrolovat’  zakonnost  ¢innosti  a rozhodovania
jednotlivych organizacii SAFER.

Ked'Ze sa jedna o pravnicku osobu stikromného prava, je mozné
SAFER aj zru$it. Takyto postup je vSak mozny len po ukonceni
postupov, ktorych cielom je dat’ drzitelom prednostnych predkupnych
prav moznost’ ich uplatnit. Inak povedané, je to mozné az vtedy, ked’
uz nebude vykonavat svoju ¢innost’, teda opravnenia a povinnosti
v zmysle Vidieckeho zdkonnika a inych pravnych predpisov.?

Zaverom k vnutornej organizaciu SAFERu moézeme uviest’, Ze je
velmi komplikované n4jst paralelu medzi jeho postavenim
a pravnickymi osobami tak, ako ich pozname podla slovenského
pravneho poriadku. Aj vzhl'adom na franctzsky pravny systém sa jedna

18 Qu'est-ce qu'une Safer ? In Safer.fr. Dostupné na: https://www.safer.fr/les-safer/quest-ce-
quune-safer/ [cit. 25.09.2023].

¥ Tamze.

2 (lanok L143-8 Vidieckeho zakonnika.
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0 velmi zvlastny druh subjektu zaloZzeného na zéklade osobitnych
pravnych predpisov, tak ako je uvedené vyssie. V naSom, slovenskom
chéapani sa jedna o pravnicka osobu sukromného prava, zalozenu jej
¢lenmi, ktorych zdruzuje. Na druhej strane disponuje viacerymi
verejnomocenskymi oprdvneniami, ktoré sa prejavujii najmd pri
poOsobnosti a pravomoci rozhodovat vo veciach verejného zdujmu,
napriklad o mozZnosti nakladat’ s vlastnictvom najmd polnohos-
podarskej pody, ako aj in¢ho vidieckeho majetku. Z hladiska
tradi¢ného chapania slovenskej vedy spravneho prava by sme tuto
organizdciu, vzhl'adom na mnohé jej osobitosti, mohli zaradit’ medzi
subjekty ostatnej verejnej spravy, aj ked’ je pravdou, ze vykazuje mnohé
znaky zaujmovej samospravy (napr. pol'nohospodarskych organizacii),
¢i beznej obchodnej spolo¢nosti sikromného prava. V d’alSom texte sa
venujeme jej poOsobnostiam  apravomociam pri  nakladani
s vlastnictvom pol'nohospodarskej pody.

4. Ulohy organizacie SAFER pri nakladani s vlastnictvom
pol’'nohospodarskej pody

Aj ked je pravdou, Ze organizacie SAFER maji v ramci trhu
s pol'nohospodarskou  pdédou, ako aj inymi  vidieckymi
nehnutelnostami vyznamnt kontrolnu funkciu za ucelom dosiahnutia
vysSie uvedenych cielov, neda sa povedat, Zze by priamo riadili ¢i
organizovali trh s pddou. Pozemky predstavujice polnohospodarsku
podu, ako aj iné vidiecke nehnutel'nosti nad’alej predstavuju predmet
sukromnopravnych vztahov a vlastnicke pravo knim je ustavne
chraneng, a to jednak Ustavou tzv. piatej republiky, ako aj Deklaraciou
prav ¢loveka a obc¢ana, na ktort istava bezprostredne odkazuje.

Pri prevodoch vlastnictva pol'nohospodarskej pody plati pravidlo, ze
ich predpokladom je legalizacia tohto prevodu prislusnym notarom, bez
ktorej zmluva nenadobudne ucinnost. O kazdom  predaji
pol'nohospodarskej pddy musi notar legalizujuci transakciu informovat’
miestny SAFER.?! SAFER ma potom dva mesiace na schvalenie alebo
zamietnutie transakcie. V tych pripadoch, ked’ transakcia nezodpoveda
cielom misie SAFER, organizécia uskuto¢ni diskusie s predavajucim
a kupujucim, aby sa pokusili dosiahnut’ vzajomnt dohodu, ktora by
lepsie zodpovedala cielom SAFER.

21 lanok L141-1-1 Vidieckeho zakonnika.
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SAFER totiz v prvom rade predstavuje akysi zmierovaci organ,
ktorého cielom je prioritne smerovat’ k dohode medzi zmluvnymi
stranami, ktora by reSpektovala ciele organizacie pri rozvoji vidieka na
danom uzemi, rozvoji pol'nohospodarstva, environmentéalnych ciel'och
a d’alsich verejnych a spolo¢nych zaujmoch.

Ak ned6jde medzi nimi k dohode, SAFER moze uplatnit’ predkupné
pravo.?? SAFER uplatni svoje predkupné pravo, ak existuju
environmentalne ciele, ktor¢ je potrebné chranit’ a navrhovana zmluva
by ich nereSpektovala, alebo ak su pritomné ocakavania, Ze existuju
Spekulativne ciele predajcu ¢i kupujiuceho (napr. cena je prili§ vysoka
alebo prili$ nizka) alebo velkost pozemku prilis velka (SAFER sa snazi
obmedzit’ rozSirovanie fariem, a to najmi vytvaranim velkych lanov
a obhospodarovanych ploch).

Vidiecky zakonnik priamo ustanovuje ciele, ku ktorych dosiahnutiu
by malo smerovat’ vyuzitie tohto predkupného prava. Ide o:

a) umiestnenie, presidlenie, zotrvanie pol'nohospodarov na uréitom
Uzemi,

b) hospodarska konsolidacia fariem a lepSie vyuzivanie pozemkov,

¢) ochrana rovnovahy vyuzivania pozemkov,

d) boj proti $pekulaciam s podou,

e) zachovanie existujucich Zivotaschopnych fariem, ak st ohrozené
oddelenym prevodom pddy a obytnych alebo hospodarskych budov,

f) rozvoj a ochrana lesa,

g) ochrana Zivotného prostredia,

i) ochrana a rozvoj primestskych pol'nohospodarskych
a prirodnych oblasti.?3

Ak sa prislusna organizacia SAFER rozhodne vyuzit' svoje
predkupné pravo, nasledne sa pokusi najst’ iné vlastnicke usporiadanie,
ktoré lepSie vyhovuje cielom SAFER-u, napr. predat’ pozemok inému
kupujiicemu, ¢ ho prenajat’.*

Je potrebné tiez uviest, Ze vo vaésine pripadov dochadza k prevodu
vlastnictva na zaklade zmluvy bez toho, aby miestne prislusna
organizacia SAFER vyuzila svoje predkupné pravo a zasahovala do
ur¢itého prevodu. Je to tak az v 89 % pripadov.? Z posobnosti SAFER
a jeho uplatnovania predkupného prava su taktiez uplne vynaté niektoré

2 (lanok L143-1 Vidieckeho zakonnika.

2 (Clanok L143-2 Vidieckeho zakonnika.

% CIAIAN, P. akol.: Sales market regulations for agricultural land in EU member states and
candidate countries. St.Paul : CEPS, 2012, s. 4.

% Nos 2 métiers. In Safer.fr. Dostupné na: https://www.safer.fr/les-safer/nos-2-metiers/ [cit.
25.09.2023].
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druhy prevodov vlastnictva, ako napriklad predkupné pravo nemozno
uplatnit’ na nékupy existujucich polnohospodarov na danom mieste,
kde dochadza k prevodu vlastnictva, na stavebné pozemky so
stavebnym zavédzkom alebo na kiipu pol'nohospodarskych pozemkov
vramci rodinnych vztahov, ani na v&icSinu predajov lesnych
pozemkov.?®

Ulohy organizicie SAFER sa v$ak neviazu nevyhnutne len na
uplatiiovanie predkupného prava v pripadoch prevodov vlastnictva
pol'nohospodarskej pddy. Aj prave v suvislosti s uplatnenim tohto
predkupného prava prichadza do tvahy aj vykondvanie dalSich
opravneni, ako je napriklad sprava nadobudnutého majetku, jeho
prendjom C¢i pripadne predaj tretim subjektom. SAFER okrem iného
funguje aj ako sprostredkovatel’ predaja vidieckych nehnutel'nosti. Inak
povedané, k celému procesu prevodu vlastnictva je mozné pristapit’ aj
priamym oslovenim organizacie SAFER, ktorej ulohou je nasledne
predmetné nehnutel'nosti predat’.

Zaverom k vymedzeniu uloh a pdsobnosti organizacie SAFER pri
nakladani s vlastnictvom polnohospodarskej pddy a suvisiaceho
vidieckeho majetku musime uviest’, ze tato organizacia ich uplatiluje
v prvom rade prostrednictvom svojho predkupného prava pri nakladani
s predmetnym majetkom. Toto predkupné pravo v§ak musime chapat’
vo vzajomnych suvislostiach s postavenim a Cinnostou celej
organizacie, ktora predmetné nehnutel'nosti méze zaroven aj spravovat’,
nakladat’ s nimi ¢i posobit’ ako sprostredkovatel pri ich predaji.

Hoci ide v tomto pripade o ¢innost’ organizacie, ktora vznika na
zaklade zakona, na druhej strane treba uviest, ze ¢innost SAFER
nepredstavuje Statnu regulaciu. Sice pri tomto rozhodovani ma svoje
vyznamné miesto verejny zdujem definovany v pravnych predpisoch,
na prvom mieste vo Vidieckom zakonniku, stale plati zakladné
pravidlo, podl'a ktorého sa pri tejto Cinnosti jedna o uplatiiovanie prav
miestnych subjektov zdruZenych v prislusnej organizacii aich
rozhodovanie o buducnosti vyuzivania vidieckej krajiny.

5. Komparacia uloh organizacie SAFER so slovenskou
pravnou upravou

Pri porovnani pravnej upravy Slovenskej republiky a Franctzskej
republiky na Useku nadobudania vlastnictva a ochrany pol'nohospo-

% Tamze.
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darskej pody moze dojst’ k vysledku, ze obidva $taty pristupuju k tejto
otazke plne odlisne.

Ako je uvedené vyssie, podl'a si¢asného (september 2023) platného
a uc¢inného pravneho stavu zakonodarca vlastnika pol'nohospodarskych
pozemkov, resp. inych suvisiacich nehnutelnosti takmer nijako
neobmedzuje pri nakladani snimi. Uritt vynimku predstavuje
spomenuté pravidlo reciprocity, podla ktorého nemoze vlastnictvo
k pol'nohospodarskym pozemkom nadobudat fyzicka osoba alebo
pravnickd osoba z toho $tatu, ktory obdobné obmedzujlice pravidla
stanovuje pre slovenské subjekty.

Ani franctzsky pravny poriadok v zdsade nestanovuje obmedzujtce
pravidla pre subjekty nadobudajuce vlastnictvo k pol'nohospodarskej
pode, alebo suvisiacim vidieckym nehnutel'nostiam. Na druhej strane
vsak zaklada zvlastne organizacie SAFER disponujuce predkupnym
pravom, ktoré su opravnené zasiahnut do mnohych prevodov
vlastnictva tychto nehnutelnosti, ¢im do znacnej miery limituja
nakladanie s vlastnictvom.

Rozdiely vSak mdzeme badat’ nielen v konkrétnej pravnej uprave,
ale aj celkovom zamerani a cielov regulacie trhu s pddou. Vo
Francuzsku totiz nielen pol'nohospodarska pdda, ale aj v zasade cely
vidiecky priestor predstavuje predmet verejného zaujmu. Aj kazda
nehnutelnost’, ktora sa na fiom nachadza, musi byt v stave suladnom
S tym, ako si spolo¢nost’ predstavuje jeho d’alsi rozvoj — a to je nieco,
¢o sa odvija v prvom rade od vlastnictva. Kazdy potencidlny kupujuci
totiz mieni nadobudnut’ vlastnictvo k ur¢itej nehnutelnosti s nejakym
umyslom, ktory nemusi byt’ v sulade s verejnym zaujmom.

Prave preto prislusné pravne predpisy umoznuji organizacii SAFER
uplatnit’ svoje predkupné pravo v pripadoch, ak ma podozrenie, Ze
prislusny prevod vlastnickeho prava Kk vidieckym nehnutelnostiam
modze mat’ Spekulativne pozadie, vazne ohrozit' vidiecke prostredie,
narusit’ vyvoj cien nehnutelnosti, alebo spdsobit’ iné nepriaznivé
nasledky, ktoré predpoklada zékon. Inak povedané, pri rozhodovani, ¢i
uplatni svoje predkupné pravo, musi organizacia SAFER preskumat’
navrhovani zmluvu aj z obsahového hladiska a skamat’ nielen jej
zékonnost’, ale aj spravnost, vzmysle vhodnosti, ucelnosti,
prospesnosti.

Hoci sa na prvy pohl'ad tento pristup méze javit’ ako prili$ne prisny,
obmedzujuci prava vlastnikov vidieckych nehnutelnosti, treba ho
chapat’ v SirSom kontexte. A to najmi skutocnosti, Ze cely vidiecky
priestor predstavuje predmet verejného zaujmu, ktory $tat a spolocnost’
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umyselne a cielene vytvara. Je to nieCo obdobné, ako pozname
Vv pripade zastavaného tizemia obce pri tzemnom planovani — aj pri
vidieckom priestore by mal predsa $tat cielene planovat’, k comu bude
vidiecka krajina vyuzivand aako budi vyvazované rdzne zaujmy
viacerych subjektov.

Ked’ by sme pri tejto komparacii brali do tivahy aj predchédzajiucu
slovenskt pravnu upravu v zakone ¢. 140/2014 Z. z. 0 nadobudani
vlastnictva polnohospodarskeho pozemku ao0zmene a doplneni
niektorych zadkonov V zneni neskorSich predpisov pred tym, nez jeho
vigia Gast bola zrusena na zéklade nalezu Ustavného stidu Slovenskej
republiky, prisli by sme k zaveru, ze aj vtedajsi slovensky zakonodarca
sa snazil vyberat' cestou systému predkupnych prav. Na rozdiel od
francizskeho modelu vSak nevytvaral priestor na vznik urcitej
nezavislej organizacie, ale priamo urCoval subjekty, ktoré boli
opravnené prioritne nadobudnut’ vlastnictvo k pol'nohospodarskemu
pozemku, ¢i uz iSlo o polnohospodara z rovnakej alebo susednej obce,
pripadne iné subjekty. Za tucCelom transparentného predaja
pol'nohospodarskych pozemkov dokonca Ministerstvo pddohos-
podarstva arozvoja vidieka Slovenskej republiky prevadzkovalo
jednotny Register zverejhovania pontk prevodu vlastnictva
polnohospodarskeho pozemku.?’

Moze nam preto opravnene vzniknut otdzka, aké st zasadné
odlisnosti medzi franctizskym modelom a slovenskym modelom podl'a
predchadzajucej pravnej upravy, ked’ze francuzsky model funguje uz
desatrocia bez velkych problémov, zatial o zmieneny slovensky
model bol u¢inny len niekol'ko rokov, vyvolavajuc mnoho otazok
o sulade s Ustavou Slovenskej republiky, ako aj pravom Eurépskej
unie?

Pokusime sa preto poukazat’ na najvyraznejsie rozdiely a zvyraznit
niektoré dolezité stranky francuzskej pravnej upravy:

1. V centre zaujmu francizskej pravnej Upravy je verejny zaujem
jednak pri vykonavani pol'nohospodarskej ¢innosti, ako aj pri
celkovom rozvoji vidieka. Zaujem na rozvoji vidieka teda
predstavuje prioritny a objektivny ciel’.

2. Vramci pravnej regulacie nejde prioritne o obmedzovanie
moznosti nadobudania  vlastnictva  pol'nohospodarskych
pozemkov ¢i inych suavisiacich vidieckych nehnutelnosti,
napriklad preferovanim nadobtdatelov ztej istej, alebo
susednej obce. Obmedzujuce, alebo pripadne zvyhodnujuce

21 Dodnes dostupny online na: https://pozemky.mpsr.sk/ [cit. 25.09.2023].
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kritéria sa teda nevzt'ahuju priamo na subjekt nadobudatela, ale
na ucel a vyuzitie predmetnych nehnutel'nosti.

Aj franctizsky model ako sposob regulacie vyuziva systém
predkupnych prav, obdobne ako to bolo v pripade spominane;j
predchéadzajucej slovenskej pravnej upravy. Na rozdiel od nej
vSak legislativa pritomnd vo Vidieckom zdkonniku a d’alsich
pravnych predpisoch nepdsobi na prevodcu natolko
obmedzujuco — svoj zaujem previest vlastnictvo nemusi
oznamovat' ¢i zverejiiovat do prislusného registra. V tomto
pripade postacuje kontaktovanie miestne prislusnej organizacie
SAFER, ktora na zaklade vy$$ie zmienenych objektivnych
kritérii miestneho rozvoja sama rozhodne, ¢i bude svoje
predkupné pravo uplatiiovat’, pripadne ¢i bude v ramci tohto
prevodu vlastnickeho prava k vidieckym nehnutelnostiam
vystupovat’ ako sprostredkovatel, alebo nie. Nie je preto
potrebné kontaktovat’ a oslovovat’ d’alSie subjekty.

Na druhej strane je vSak potrebné zaroven konstatovat, ze
aktivity prislusnej organizacie SAFER posobia v praxi ovela
efektivnejSie  aucinnejSie, ako to bolo v pripade
predchadzajucej slovenskej pravnej Upravy. Ak totiz svoje
predkupné pravo neuplatnil ziadny z preferovanych
potencialnych nadobtdatel'ov, ako napriklad pol'nohospodar —
zaujemca z tej istej obce, pripadne susednej obce alebo dalsi,
vlastnicke pravo k pol'nohospodarskemu pozemku mohol
nadobudniit’ v zasade ktokol'vek, samozrejme VvV ramci
zakonnych limitov. Tito zaroven pri rozhodovani, ¢i svoje
predkupné pravo uplatnia alebo nie, boli vedeni len svojim
vlastnym, teda stkromnym zaujmom vlastnika, pripadne aj
podnikatela, ak =zaroven predstavovali aj podnikatel'ov
Vv pol'nohospodarstve. Na druhej strane, organizacia SAFER je
pri uplatiovani svojho predkupného prava viazana verejnym
zaujmom a samozrejme zakonnymi poziadavkami.

Tiez treba poukazat na to, Ze uplatnenie predkupnych prav
SAFER mdze niekedy pdsobit’ prilisne limitujuco. Samozrejme
stale existuje riziko, Ze pravomoci tejto organizacie mozu byt
zneuzité alebo uplatiiované diskriminacne, o v praxi moze
viest’ k nemoznosti nadobudnutia vlastnictva pol'nohospodar-
skeho pozemku alebo inej vidieckej nehnutel'nosti osobou, ktora
bude ,,v nemilosti“ 0s6b vykonavajucich funkcie v organoch
SAFER. Preto je potrebné vzdy podrobit cinnost’ tychto
organizacii verejnej vonkajsej kontrole.
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Zaverom tejto komparacie moézeme uviest, Ze spoOsob, ako
franctzska legislativa chrani vidiecke nehnutelnosti a prava k nim
viaZuce na jednej strane je pomerne silnym a efektivnym spdsobom, na
druhej strane vSak vyrazne operuje s verejnym zaujmom a vSeobecne
stanovenymi podmienkami.

Zaver

Pozemky predstavujice pol'nohospodarsku pddu nie si beznym
predmetom pravnych vztahov. Ako sme uviedli uz vyssie v texte,
z dovodu ich u€elového vyuzitia pozivaju zvlastnu ochranu — jednak pri
ich ochrane a starostlivosti 0 nich, ale rovnako tak aj pri nakladani s ich
vlastnictvom.

Kazdy stat je pri tejto ochrane limitovany viacerymi faktormi. Na
prvom mieste to je ochrana vlastnickeho prava, ktoré nemdze byt
bezdévodne obmedzované, najmd nie vrozpore S testom
proporcionality. Na druhej strane je to pravo Eurdpskej unie, ktoré
v zmysle zakladajucich zmliv neumoznuje diskriminovat’ subjekty
Zinych clenskych Statov, alebo neprimerane zvyhodnovat subjekty
z jedného ¢lenského, aj ked’ ,,domaceho statu.

Ako sme uviedli v predchadzajicich kapitolach, franctzsky
zakonodarca k rieSeniu problematiky pristipil inak — cez ochranu
verejného zaujmu. Aj tu vSak vychddzame z pravidla, ktoré moézeme
najst’ aj v Ustave Slovenskej republiky, podla ktorého vlastnictvo
zavézuje. A to najma v pripadoch, kedy ma znacny presah aj do prav
Statu a spolocnosti.

V uvode c¢lanku sme si stanovili ako ciel vymedzit' osobitné
postavenie pozemkov predstavujucich pol'nohospodarsku pddu
v zmysle francuzskej pravnej Upravy, ato najmid sohladom na
nadobudanie tohto vlastnictva. Za u¢elom dosiahnutia tohto ciel'u sme
blizSie popisovali vymedzenie pozemkového vlastnictva a najmi
postavenie apdsobnosti organizacie SAFER pri nakladani
s vlastnictvom  pol'nohospodarskych ~ pozemkov  a vidieckych
nehnutel'nosti.

Rovnako sme si stanovili hypotézu v zneni: francuzska pravna
uprava ochrany polnohospodarskej pody je dostatocne uCelna
a efektivna pre dosiahnutie Uc¢elu ochrany tejto pddy ako zlozky
zivotného prostredia, no najma nastroja pol'nohospodarstva. Tu musime
konstatovat’, Zze doslo k verifikacii predmetného tvrdenia, na zaklade
skuto¢nosti uvedenych v predchadzajiacich kapitolach  ¢lanku.
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Francizsky model regulacie nakladania s polnohospodarskymi
pozemkami ainymi vidieckymi nehnutelnostami predstavuje
dostatocne efektivny systém, ked’Ze tlohy organizacie SAFER pri
ochrane verejného zaujmu su jasne dané pravnymi predpismi.
Neznamen4 to, ze tento model nemé nedostatky, ale urcite ho mézeme
povazovat’ za u¢inny.

Tieto skutocnosti by preto mohli predstavovat’ urcitu in§piraciu aj
pre slovenského zakonodarcu pri prijati pravnej Upravy, ktora by
nahradila dnes uz net¢innu regulaciu v zmysle zakona 140/2014 Z. z.
0 nadobudani vlastnictva pol'nohospodarskeho pozemku a0 zmene
a doplneni niektorych zakonov v zneni neskorsich predpisov. V prvom
rade je potrebné dbat’ na zvyraznenie a ochranu verejného zaujmu, a to
aj s poukazanim na tGstavn ochranu pddy v zmysle &l. 44 Ustavy
Slovenskej republiky. A na druhej strane, pri prevodoch vlastnictva je
potrebné regulacéné kritéria, kl'udne aj vo forme predkupnych prav,
nastavit’ spésobom, ktory nebude priamo viazany na osoby prevodcu,
alebo nadobudatel’a.
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Platformova ekonomika: Vyzvy a prileZitosti pre efektivnu
pravnu ochranu zamestnancov

Tento prispevok sa venuje aktualnej problematike platformovej
ekonomiky v kontexte slovenského pracovného prava. Z formalnej
stranky je prispevok rozdeleny do troch hlavnych ¢asti. V prvej Casti sa
venujeme definicii zdkladnych pojmov a zanalyzujeme sucasny stav
platformovej ekonomiky in genere. Druha Cast’ prispevku sa zameriava
na stav de lege lata slovenského pracovného prava vo vztahu
k platformovej praci arie$i problémy spojené s platformovou
ekonomikou, akym je napriklad uberizdcia pracovnopravnych vzt'ahov
anelegalna praca. V poslednej casti sa detailnejSie zaoberame
legislativnymi krokmi Eurépskej Ginie, ktoré maju vytvorit’ komplexny
a Sirokoplo$ny systém ochrany pracovnych a socidlnych prav
pracovnikov digitalnych platforiem. Cielom tohto prispevku je
analyzovat’ sti€asny pravny ramec ochrany platformovych pracovnikov
a zamysliet sa nad otdzkou, ¢i tradicné ochranné mechanizmy
slovenského pracovného prava postacuji na komplexni ochranu
pracovnikov Vv ramci platformovej ekonomiky. Prinosom tejto prace je
zhodnotenie sicasného pravneho stavu a identifikdcia potencidlnych
oblasti na zlepSenie ochrany pracovnikov Vramci platformovej
ekonomike v Slovenskej republike.

The platform economy: challenges and opportunities for effective
legal protection of employees

This paper deals with the current issue of the platform economy in the

context of Slovak labour law. Formally, the paper is divided into three

main parts. In the first part we define the basic concepts and analyze the
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current state of the platform economy in genere. The second part of the
paper focuses on the de lege lata state of Slovak labour law in relation
to platform labour and addresses the problems associated with the
platform economy, such as the uberization of labour relations and
illegal work. In the last part, we examine in more detail the legislative
steps taken by the European Union to create a comprehensive and
broad-based system of labour and social rights protection for digital
platform workers. The aim of this paper is to analyze the current legal
framework for the protection of platform workers and to reflect on the
question whether the traditional protection mechanisms of Slovak
labour law are sufficient to comprehensively protect workers in the
today’s platform economy. The contribution of this paper is to assess
the current legal situation and identify potential areas for improvement
of the protection of workers in the platform economy in the Slovak
Republic.

KPiadové slova: platformova praca, uberizacia, pravna ochrana,
pracovnopravny vzt'ah, obchodnopravny vztah, nova pracovnopravna
legislativa

Keywords: platform work, uberization, legal protection, employment
relationship, commercial relationship, new labour legislation

Uvod

desatrocie patri nepochybne rapidny nastup online digitalnych
platforiem. Z pohl'adu odbornikov z oblasti pracovného prava je
evidentné, ze vyvoj na pracovnhom trhu spojeny S rastom
technologickych inovacii v 21. storo¢i, najmi v ,,post-covidovom
obdobi, prindsa mnohé vplyvy, ktoré nemozno prehliadat’, a ktoré
ovplyviiuji samotné pracovnopravne aspekty tohto nového fenoménu.
V tomto kontexte sa da poukazovat’ na aktualne pravne vyzvy z oblasti
ochrany osobnych tudajov pracovnikov, pravo zamestnancov na
odpojenie ako aj na prudky vzostup novych neStandardnych foriem
prace, ktoré¢ vybocuju z tradicného rdmca pracovnopravnych vzt'ahov.
Ked'ze novodobé formy prace operujt s prakticky neprehliadnutelnym
kvantom inovécii, ktoré sa rychlo vyvijaju vo vSetkych moznych
smeroch, je mimoriadne dolezité, aby kompetentné organy Eurdpskej
tnie (dalej len ako ,,EU%) spolu so zikonodarcami jednotlivych
&lenskych statov EU dostatoéne rychlo a efektivne zareagovali na nové
socidlnoekonomické fenomény, ktoré su vysledkami globalizécie
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a digitalizacie vykonu prace ako takej. Praca na digitalnych
platformach pontika pracujucim subjektom prilezitost’ vykonavat pracu
z ktoréhokol'vek miesta a v akomkol'vek vhodnom case prijat’ pracu
resp. pracovnu ulohu, ktora vyhovuje ich réznym preferenciam
a moznostiam. Je potrebné vSak poukdzat na skutoCnost, ze
vykondvanie spominanej formy pracovnej ¢innosti so sebou prinésa aj
urcité rizika, ktoré sa tykaju pravneho postavenia spominanych
subjektov, otazky ich spravodlivej finan¢nej kompenzacie, ich
pracovnopravnej ochrany ako aj inych socialnych benefitov. Prilezitosti
a rizika, ktorym pracovnici platforiem celia, sa v sti¢asnom socialno-
ekonomickom prostredi pomerne rychlo menia, a preto je vytvorenie
uc¢inného a komplexného pravneho ramca nevyhnutnostou pre ich
dostojni pravnu ochranu. Tento novy koncept pracovného procesu
viedol nielen Kk naruseniu jestvujucich obchodnych modelov, ale aj
k naruSeniu klasického vnimania pracovnopravnych vztahov ako
takych. Hlavnym zamerom tohto prispevku je sustredenie sa na
Specificky segment rozsiahleho systému nestandardnych foriem prac,
a to konkrétne problematike vykonu prace na digitalnych platformach
asnazit' sa pouvazovat nad aktualnou a komplexnou otazkou: Su
tradicné ochranné instituty slovenského pracovného prava dostacujiice
na komplexnii ochranu pracovnikov platforiem?

1. Platformova ekonomika — nova dimenzia
pracovnych moZzZnosti

V kontexte sti¢asnej digitalnej a globalizovanej ére sme svedkami
rozsiahleho dynamického narastu novych elektronickych resp.
digitalnych pracovnych foriem, ktoré prinasaju d’alSie prileZitosti
apracovné miesta, ktoré su dostupné prostrednictvom platforiem
roznych online aplikacii. Pred samotnou analyzou postavenia
platformovej prace v podmienkach slovenského pravneho poriadku
vysvetlime obsah predmetného pojmu. Nové formy pracovnych
¢innosti, ktoré st vysledkami vysSie spomenutého procesu su
V juresprudencii oznacované ako ,,nestandardné prace* (angl. non-
standard work)! a prave jednu ich podkategoriu tvori ,platformova
praca* (angl. platform work).? Tento termin vSak iba Ciastocne

1 ILO: Non-standard employment around the world: Understanding challenges, shaping
prospects. Geneva:International Labour Office,2016, s. 39.

PORUBAN, A. Skupinové zamestnavanie ako novy model prace. In: Sdilend ekonomika
sdileny pravni problém? Praha: Wolters Kluwer, 2017, s. 89.
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zahriuje $irSi zvdzok anglickych pojmov, medzi ktoré patria terminy
akym je crowd-work,2 gig-economy* ako aj on-demand economy.’
Chceme poukazat’ na skutocnost’, Ze vel'mi ¢asto sa pojem ,zdieland
ekonomika“ (angl. shared economy) uvadza v aplika¢nej praxi ako
vSeobecne schvaleny ramec pre jednotny komplex SpecifickejSich
typov nestandardnych pracovnych ¢innosti. Tento konceptudlny vyraz
sa vyvija z rozsiahlejsicho zakladu, v ramci ktorého vznikaju Specifické
auzsie formy nestandardnej prace, ktoré disponuju kvalitativne
rozdielnymi (aj ked’ ¢asto minimalnymi) ¢rtami resp. charakteristikami.
Je v8ak nutné zdoraznit’, Zze v aplikacnej praxi sa mozno Casto stretavat’
s prelinanim resp. prekryvanim obsahu vyss§ie spominanych pojmov,
pretoze niektoré pracovné aktivity neStandardnych prac vykonavanych
fyzickymi osobami sa mozu v réznych ohl'adoch zhodovat’ s viacerymi
terminmi sucasne. Prikladom tejto situacie moze byt kuriér pracujici
pre rozvozovu spoloc¢nost’, ktory vyuziva mobilnu aplikaciu spolo¢nosti
a obcas poskytuje svoje sluzby na svojom vlastnom bicykli (napriklad
pocas vikendov). Jeho pracovné aktivity vykazuju prvky platformovej
prace ako aj zdielanej ekonomiky, avSak jeho pracu by bolo mozné
subsumovat’ aj do kategérii akym je gig economy a on-demand
economy.

V pomerne kratkom casovom ramci doslo k sériu nepriaznivych
udalosti, ktoré nasledne prerastli do rozsiahlej a vel'mi komplexnej
viacrozmernej globalnej krizy. V priebehu poslednych rokoch
obyvatelia eurdpskeho kontinentu boli vystaveni nielen naroénym
nasledkom smrtelnej globalnej pandémie, ale aj negativnym
dosledkom stale trvajucej ruskej vojenskej invazie na Ukrajine.
Stcasna energeticka kriza, zvySena migracia arapidna inflacia su
vysledkom retazovej reakcie, ktorej povod spociva prave V prisnych
protipandemickych opatreniach a neistote Vv oblasti regionalnej
bezpecnosti, ktoré ju spustili. Zo spominanych faktorov vznikali
predpoklady pre sti¢asnti hospodarsku recesiu, ktora vyvolava neistotu

3 Forma price, ktord spodiva V preneseni prace, vykondvanej poverenym pracovnikom

(zamestnancom, SZCO alebo samostatnou firmou), na vopred nedefinovant, zvy¢ajne po&etnt
skupinu 0sob prostrednictvom otvorenej vyzvy, ktora sa zvy€ajne uskutociiuje cez internet.
Pozri: ILO: Digital labour platforms and the future of work: Towards decent work in the online
world. Geneva: ILO, 2018, s. 3.

Novy atypicky ekonomicky model zahrnujuci kratkodobé, ale zaroven ekonomicky vyznamné
aktivity, ktoré sa opakuju s r6znou pravidelnostou.

Tento ekonomicky systém spociva v dostupnosti a ochote subjektov realizovat’ ekonomické
aktivity na zaklade konkrétnych objednavok, pricom dodrziavajii pozadovany rozsah a ¢asovy
ramec pracovnych uloh.
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vo vel’kej Casti obyvatel'stva nasho regionu. Prave tieto uvedené dovody
viedli krychlemu vzostupu popularity platformovej prace, co
potvrdzujii aj Statistiky.® V sGcasnosti je takmer 30 miliénov
ekonomicky aktivnych jednotlivcov na rdznych digitalnych
platforméach. Ocakéava sa, Ze do roku 2025 sa tento pocet zvysi na
43 milionov. Spominany 52 % narast naznacuje, Ze platformova
ekonomika bude zohravat kliCova ulohu pri podporovani
hospodarskeho rastu EU a zniZeni nezamestnanosti na kontinente.

Pocas pandémie COVID-19 doslo k vyraznému zvyseniu aktivit na
digitalnych platforméch, pricom vykon predmetnej ¢innosti Sa v tomto
obdobi stala primarnym prijmom pre mnohych. Predmetny vyvoj bol
Ciasto¢ne sposobeny zvysenym dopytom po dorucovani hotového jedla
a potravinovych produktov. Zaroven je dolezité zdoraznit, ze
platformova praca sa stala hnacim motorom inovacii a znizovani
nezamestnanosti in genere.” V sGcasnej ,post-covidovej“ ére
platformova praca v oblasti dopravy a taxisluzieb zabezpecuje mnohym
migrantom staly prijem a tym aj ekonomicku a socialnu stabilitu.? Vo
viacsine pripadov je praca na platformach doplnkovym zdrojom prijmu
vo vztahu k ,,hlavnému* zamestnaniu. NemozZno vSak prehliadnut’, ze
pre urcité skupiny platformovych pracovnikov sa tato forma prace stala
hlavnym zdrojom prijmu. Vyhody platformovych prac, ako je napriklad
flexibilita a relativne nizke naroky na kvalifikaciu pracovnikov, spolu
S jednoduchym vyberovym procesom, robia z platformovej prace
velmi atraktivnu formu ekonomickej ¢innosti. S narastajucou
popularitou tejto pracovnej formy sa vSak stdva nevyhnutnym
zabezpecit’ G¢innu regulaciu, ktora momentalne v Slovenskej republike
a ani na trovni EU nie je dostatoéne uspokojiva.

& RADA EU. Infografika — Pracovnici digitdlnych platforiem v EU [online]. Consilium Europa,
2023 [cit. 09-09-2023]. Dostupné na: https://www.consilium.europa.eu/sk/infographics/
digital-platform-workers/

7 RADA EU. Pravidld EU tykajiice sa price pre platformy [online]. Consilium Europa, 2023
[cit. 09-09-2023]. Dostupny na: https://www.consilium.europa.eu/sk/policies/platform-work-
eu/

8 1LO. Decent work in the platform economy [online]. Geneva:lnternational Labour Office,2022,
s. 22. [cit. 09-09-2023]. Dostupné na: https://www.ilo.org/wcmsp5/groups/public/---
ed_norm/---relconf/documents/meetingdocument/wcms_855048.pdf  a KOWALIK, Z,
LEWANDOWSKI, P., KACZMARCZYK, P. Job Quality Gaps between Migrant and Native
Gig Workers: Evidence from Poland.In: IZA Discussion Paper Series, Bonn: Institute of Labor
Economics,2023, No. 16216. s.10.
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2. Platformova praca v podmienkach ,,klasického*
slovenského pracovného prava

V sucasnom stave de lege lata slovensky pravny poriadok ponuka
relativne Siroka $kalu moznosti pre pracovnikov digitalnych platforiem
pri vybere pravneho statusu pre vykon ich Ccinnosti v ramei
platformovej ekonomiky. V zmysle slovenského pracovného prava
moze osoba vykonat’ pracu na digitalnej platforme ako zamestnanec
v pracovnom pomere® alebo ako ,,dohodér* na zaklade dohdd o pracach
vykonanych pracovného pomeru.’® V pripade, ak vykonana praca
nevykazuje znaky zavislej prace zmysle ustanovenia § 1 ods. 2 Zakona
¢. 311/2001 Z. z. Zakonnik prace (d’alej len ako ,,ZP*) t. j. ak subjekt
dani pracu nevykonava vo vztahu nadriadenosti zamestnavatela,
osobne pre zamestnavatela, podla pokynov zamestnavatel’a, v jeho
mene, V pracovnom cCase uréenom zamestnavatelom, tak moze
vykonavat danti ekonomicky vyznamni Cinnost vo vztahu
k platformam v obchodnopravnom rezime.!! V aplika¢nej praxi vSak
Casto dochadza k nespravnej klasifikacii platformovych pracovnikov.
Tato nespravna kvalifikacia moze mat’ Cisto ndhodny charakter, avsak
v mnohych pripadov ide o vedomé konanie zo strany platforiem alebo
Vv niektorych pripadoch aj zo strany pracovnikov. Nie je tajomstvom, ze
vicsina subjektov posobiacich v ramcei platformovych prac vykonava
svoju cinnost’ ako Samostatne zarobkovo ¢inné osoby (d’alej len ako
,SZCO“). Podla odhadov Eurdpskej komisie k prvej polovici roku
2023 bolo priblizne 5 a pol miliona pracovnikov nespravne
zaklasifikovanych ako podnikatelov napriek skuto¢nosti, ze spinaji
vietky kvalifikaéné znaky na to, aby boli ozna&eni za zamestnancov.'?
Tato Statistika je alarmujuca vzhl'adom na to, Ze kazdy piaty ¢lovek
pracujuci v platformovej ekonomike v ramci EU je pozbaveny resp.
limitovany v realizacii svojich prav vyplyvajucich z pracovnopravnych
predpisov. Napriek tomu, Ze v Case pisania tohto prispevku nie je
mozné presne uréit pocet takto nespravne zaradenych subjektov

®  §41 anasl. Zdkona ¢ 311/2001 Z. z. Zakonnik prace (dalej len ako ,,ZP*)

1§ 223 anasl. ZP

1 Ako podnikatel' v zmysle ustanoveni § 2 ods. 2 Zdkona ¢. 513/1991 Zb. Obchodny zakonnik
(spravidla v postaveni SZCO).

2. RADA EU. Pravidld EU tpkajiice sa price pre platformy [online]. Consilium Europa, 2023
[cit. 09-09-2023]. Dostupné na: https://www.consilium.europa.eu/sk/policies/platform-work-
eu/
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v ramci Slovenskej republiky, je dovodne predpokladat®®, Ze pomer
nespravne zakvalifikovanych platformovych pracovnikov nie je na
ustupe. Domnievame sa, ze ,,.tradicné™ pravne institaty slovenského
pracovného prava nebert do uvahy Specificky charakter platformovej
prace, ktord v mnohych inStancidch méze vykazovat’ defini¢né znaky
viacerych ,klasickych® institatov pracovného prava a Vv niektorych
situaciach aj obchodného prava. Je potrebné si uvedomit’, ze in genere
platformova praca disponuje rozdielnymi charakteristikami ako iné
»typické“ formy prace. Medzi hlavné diferencujuce znaky patri
skuto¢nost, ze v danom pripade vykon prace je vzdy realizovany
priamo na digitalnych platformach resp. ich prostrednictvom.
Pracovnik platformy pri splneni svojich pracovnych tloh konStante
zanechava svoje digitalne stopy a moze byt (a spravidla aj je) de facto
bez preruSenia monitorovany svojim ,zamestnavatelom“ t. j. —
platformou.’* Dalej chceme poukazat’ na skutoénost, ze dynamika
vztahov platformovych prac sa vyrazne 1iSi od tradiénych foriem prac.
Suvisi to najmé s tym, Ze predmetné vztahy nezahfiaju fundamentalnu
dvojstrannu vertikalnu povahu pracovnopravnych vztahov, v ktorych
vystupuju vzdy dva subjekty ato zamestnanec azamestnavatel’.
V pripade platformovej prace ide o0 Specificki formu ekonomicky
vyznamne]j ¢innosti S unikatnou troj¢lennou Struktarou, zahrnujucou
okrem vyssie spomenutych tradi¢nych aktérov aj kone¢nych uzivatel'ov
danych platformovych sluzieb — zékaznikov.™ Prave z tohto dovodu je
klasicky koncept vztahu nadradenosti a podriadenosti naruseny, kvoli
¢omu vpraxi moézu vznikat nejasnosti napriklad vo vztahu
zodpovednostnych ~ vztahov. Dalsiu rozdielnu charakteristiku
predmetnej formy nestandardnej prace tvori vysoka flexibilita, ako aj
Specificka forma odmenovania, ktord je spravidla zaloZzend na

¥ Vychadzame z dat ziskanych z analyzy, ktoré jasne demonstrujii tento trend. V uplynulom

roku sme boli svedkami zaznamenania historicky najvysSieho poctu novoregistrovanych

zivnosti v Slovenskej republike. Na zaklade podrobného prieskumu, vykonaného ku koncu

minulého roka, sa V Slovenskej republike zaregistrovalo viac ako péat'stodvadsattritisic
fyzickych osob, aktivne vykonavajucich podnikatel'skil ¢innost’. Zdroj: FINREPORT SK. Na

Slovensku je po prvy raz viac ako pol miliona Zivnostnikov, 2023 [cit. 09-09-2023]. Dostupné

na: https://www.finreport.sk/podnikanie/na-slovensku-je-po-prvy-raz-viac-ako-pol-miliona-

zivnostnikov/.

RACZ-ANTAL, I. A digitalizicié hatisa a munkajog egyes alapintézményeire. Budapest:

Karoli Gaspar Reformatus Egyetem Allam- és Jogtudomanyi Kar, 2022, s. 204.

1% FLORISSON, R. aMANDL, I. Platform Work: Types and Implications for Work and
Employment—Literature Review [online]. European Foundation for the Improvement of
Living and Working Conditions, 2010 [cit. 09-09-2023]. s. 57. Dostupné na:
https://www.eurofound.europa.eu/sites/default/files/wpef18004.pdf.
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osobitnom vyplacani honoraru za konkrétnu realizovanu ulohu, ktora
ma v podstate funkciu mzdy, avsak moze byt na zaklade vonkajsich
faktorov menena. Cena za poskytovanu sluzbu resp. pracu je zvy¢ajne
stanovend platformou a vytvarajuc pre subjekty platformovej prace
dynamicky charakter odmetiovania.

Z doévodu vyssie uvedenych rozdielov je platformova praca
v sucasnom stave de lege lata v slovenskom pracovnom prave
v aplikacnej praxi tazko kvalifikovatelnd pod  konkrétne
pracovnopravne institity. Samozrejme je potrebné zdoraznit, Ze
sucasné instituty pracovného prava vo vztahu k platformovej prace ako
takej nie s nepouzitel'né, avsak len ¢iastoéne zastresuju charakter tejto
formy prace, z ¢oho v praxi vznikaji mnohé negativne dosledky.
Jednym znich je novodoby fenomén uberizdcie pracovnopravnych
vztahov, ktory je de facto novodobou podobou Svarcsystému, v ramci
ktorého dochadza k ,,zamestnaniu podnikatel'ov* tym, Ze podnikatel'ské
subjekty realizujui  svoje podnikanie Vv spolupraci s d’al$imi
podnikatel'mi, iked spominané fyzické osoby by mohli (aj mali)
uskutocnovat’ danti ¢innost’ v pozicii zamestnancov t. j. v pracovno-
pravnom rezime v zmysle Zakonnika prace.'® Uberizdacia je jedna
z modernych foriem spominanych praktik, kedy v aplikacnej praxi
dochadza k nedovolenému zamestnavaniu jednotlivcov disponujtcich
S0 zivnostenskym opravnenim, spravidla vo vztahu k tiplne alebo
Ciastocne digitalizovanym pracam resp. pracovnym miestam.
Uberizaciu mozno zaradit' pod juresprudenciou oznacenou SirSou
kategoriou nttenych Zivnosti, kedy je zamestnanec donateny zo strany
svojho zamestnavatel'a, aby presiel z pracovného pomeru alebo iného
pracovnopravneho vztahu na status Zivnostnika — SZCO. V mnohych
pripadoch vSak nedochadza ani K pretransformovaniu pracovnych
vztahov na iné pravne vzt'ahy, ale uz od samého zaliatku, teda od
vzniku zavizkového vztahu, zmluvné strany funguju v inom pravnom
rezime nez pracovnopravnom. Casto je tento proces iniciovany zo
strany samotnych ,,zamestnancov “, ktori si motivovani vykonavat
zéavisliu pracu!’ predovsetkym z dovodu kratkodobych finanénych
ziskov.'® Naopak, hlavnym zdmerom zamestnavatel'a v tomto procese

6 HAMULAK, J. Legal or illegal: pravno-teoretické vychodiskd a aplikacné problémy
nelegdlnej prdce a nelegdlneho zamestndvania v Slovenskej republike. Bratislava: Wolters
Kluwer, 2017, s. 42.

Pozri ustanovenie § 1 ods. 2 ZP

V pripade, ak fyzickd osoba Vv roku 2022 sa rozhodla, ze bude vykonéavat’ svoju Cinnost’
v pracovnom pomere za 1000 EUR, tak zjeho hrubej mzdy odvody predstavovali vysku
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je najmi dosiahnutie zaniku povinnosti poskytovat rozne nahrady
mzdy, akym je napriklad nahrada mzdy za sviatok v zmysle
ustanovenia § 122 anas. ZP, zbavenie sa zodpovednosti za Skodu
Vv pripade pracovnych urazov a chordb z povolania a vyhnutie sa platby
socialnych odvodov za subjekty pracujuce v pracovnopravnych
vztahoch. Chceme poukdzat na skuto¢nost, Ze pre zamestnancov
Uberizacia spravidla prinaa mnohé negativne socialne nasledky ako aj
stratu socialnych istét a benefitov vyplyvajiacich z pracovného
pomeru.l® Navyse benefity, ktoré vyplyvaju z takejto formy vykonu
prace, akym je flexibilita a zvySend moznost' osobného rozvoja st
Castokrat len akymisi iluziami, ktoré pomerne rychlo zaniknu
v dosledku prisnych zmluvnych podmienok takéhoto fingovaného
pracovnopravneho vztahu. Dobrym prikladom tejto absurdne;j situacie
je zakotvenie zakazu vykonu inej zarobkovej ¢innosti podnikatel'om —
SZCO, inspirovaného priamo ustanovenim § 83 ZP. V zmysle
slovenského pracovného prava pocCas celého trvania pracovného
pomeru to znamena, Ze aj v pripadoch Cerpania dovolenky, rovnako aj
pocas skusobnej a vypovednej doby, ako aj pri trvani prekazok v praci,
plati prisny zdkaz vykondvania konkurené¢nej ¢innosti zamestnanca.?
Domnievame sa, 7e¢ zakotvenie generalneho zdkazu konkurencie
vykonat’ int zarobkovu ¢innost’ samostatne zarobkovo ¢innym osobam
pri vykone podnikatel'skej Cinnosti, je len d’alSim jednoznacnym
prejavenim uberizacie pracovnopravnych vztahov. NavysSe, takato
limitacia SZCO v ramci obchodnopravnych vztahov je v rozpore so
zakladnou koncepciou podnikania, ktora spociva v osobnej autonomii
jednotlivca aslobode vyberu zréznych obchodnych prilezitosti.

134,00 EUR. Co sa tyka vysky dane, v pripade, ak u svojho zamestnavatel'a si uplatiiovala
narok na nezdanitelna ¢ast’ zakladu dane na danovnika, tak mesa¢ne sa mu z hrubej mzdy
zamestnavatel’ strhaval sumu vo vyske 92,03 EUR. Takato osoba mala ¢istit mesaénia mzdu
vo vyske 773,97 EUR. Na druhej strane, ak sa ta ista fyzicka osoba v roku 2022 rozhodla, ze
bude ti istd ekonomickli innost vykonavat ako SZCO asa dohodla s odberatelom
(zamestnavatelom) na odmene vo vyske cenny prace t. j. 1352 EUR (hruba mzda vo vyske
1000 EUR a odvody zamestnavatel'a, ktoré predstavuju sumu 352 EUR). Jeho ¢isty mesacny
prijem po splneni svojich daftovych a odvodovych povinnosti bol vyske 1084,91 EUR. Pozri:
JASPIS. Odmena za pracu: vychddza lepsie Zivnost alebo trvaly pracovny pomer? [online].
[cit. 11-09-2023] Dostupné na: https:/jaspis.sk/aktuality/odmena-za-pracu-zivnost-trvaly-
pracovny-pomer

KURIL, J, et al. Pracovné pravo. Bratislava: Vysoka skola ekondomie a manazmentu verejnej

spravy, 2014, s. 17 — 18.

2 RAK, P. Lojalita zamestnanca. Bratislavské pravnické forum 2022 In: Bratislavské pravnické
férum 2022 [elektronicky dokument]:raison d étre pracovného prdva aprdva socidlneho
zabezpecenia na Slovensku - 100 rokov vyvoja a vyhliadky do budiicnosti 1. vyd. — Bratislava:
Univerzita Komenského v Bratislave. Pravnicka fakulta UK, 2022, s. 122.
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Samozrejme, v aplikaénej praxi nie je ojedinelou situaciou, kedy
,,zamestnancovi“ (teda SZCO) okrem zikazu vykonu inej zarobkovej
¢innosti je aj vramci konkrétneho zavizkového vztahu zakotveny
institat rovnaky konkuren¢nej dolozky inSpirovany ustanovenim § 83a
ZP.

Dalsim  velkym problémom  vyplyvajucim  z predmetného
neziadiceho trendu je problematika stalej dostupnosti pracujucich
subjektov pre ,,zamestnavatel'a®“. Ochrana rovnovahy medzi pracovnym
a sukromnym zivotom (ang. work-life balance) je vo vysoko
uberizovanych pracach, akymi su platformova praca a,priace na
dialku® (telepraca, domacka praca a home-office) stile vacsim
problémom. Kultura nepretrzitej dostupnosti spolu s pravom na
odpojenie su velmi aktudlnou problematikou nestandardnych resp.
atypickych foriem prace.?! Tento problém je predmetom zaujmu aj na
irovni najvyssich intiticii Eurdpskej tnie.?? Je dolezité zdoraznit', ze
na vysSie spomenuti problematiku poukazali odbornici pred viac ako
desiatimi rokmi. Stadia zroku 2011, ktordA sa zameriavala na
jednotlivcov  vykonéavajicich  samostatni  zarobkovi  Cinnost’
v predmetnom kontexte, dérazne poukazala na potrebu pracovat’ dlhé
hodiny, aby si predmetni jednotlivci zabezpedili ich socialne potreby.
Z tohto hl'adiska sa predpoklada, Ze ti, ktori sa angazuju vV podnikani na
vlastna pést, budu nateni ignorovat’ tradi¢né hranice, ktoré kedysi
oddel'ovali pracovny Zivot od toho sukromného. Vysledkom moze byt
nadmerné pracovné zatazenie a vyhorenie, ktoré mozu nastat’ pomerne
rychlo.?

S urcitymi rozdielmi na urovni pravnej a socidlnej ochrany
pracovnikov  platformovych prac v porovnani s ,klasickymi
zamestnancami“ Vv oblasti pracovného ¢asu, minimalnej mzdy
a hmotného zabezpecenia, sa vyskytuje aj d’al§ia problematika, ktora
byva Casto prehliadana, a to nielen laikmi, ale aj odbornikmi. Konkrétne
ide o0otazku kontroly amonitorovania pracovnikov poOsobiacich

2 BEZAKOVA, N. Home Office ajeho pravny zaklad vr. 2022 In: Milniky prdva
V stredoeurdépskom priestore 2022 [elektronicky dokument]: Zbornik z medzinarodnej
vedeckej konferencie doktorandov a mladych vedeckych pracovnikov, 1. vyd. — Bratislava:
Univerzita Komenského v Bratislave. Pravnicka fakulta UK, 2022, s. 274.

22 Pozri: Uznesenie Eurépskeho parlamentu z 21.januara 2021 s odporacaniami pre Komisiu,
pokial ide opravo na odpojenie (2019/2181(INL)) a Uznesenia Europskeho parlamentu zo diia
21. januara 2021 sodporicaniami pre Komisiu, pokial ide o pravo na odpojenie
(2019/2181(INL))

% FLEMING, P. The Human Capital Hoax: Work, Debt and Insecurity in the Era of Uberization.
In: Organization Studies. Los Angeles: Sage Publications, Vyd. 38, 2017, s. 703-709.
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vramei digitalnych platformach. Trvaly monitoring pracovnikov
prostrednictvom online hodnoteni zo strany externych subjektov —
klientov je novym aspektom, ktory je nasledkom digitalizacie prace
a ziskava stale va¢si vyznam v kontexte nestandardnych foriem prace.
Spominany systém digitalneho hodnotenia (spravidla prebieha na
dial’ku resp. online) sluzi ako nepretrzity ndstroj na posudzovanie
vykonnosti platformovych pracovnikov. Mechanizmus predmetného
hodnotenia tak slazi nielen na efektivne usmeriiovanie pracovnych
procesov, ale aj na monitorovanie urovne spokojnosti klientov a na
hodnotenie kompetencii pracovnikov Vv porovnani s konkurenciou. Je
vSak dolezit¢ si uvedomit, Ze takyto systém externého (Casto
anonymného) hodnotenia m6zZe mat’ nepriaznivy vplyv na pracovné
podmienky zamestnancov resp. pracovnikov platforiem. Zaporné
recenzie, ktoré sa Casto zakladaju na subjektivnych hodnoteniach
a emociach zakaznikov platforiem, mézu vazne ovplyvnit' budice
pracovné prilezitosti dotknutych subjektov a v niektorych pripadoch
viest' K rychlemu vylugeniu pracovnikov z danej digitalnej platformy.?
Samozrejme nemozno opomenut  komplexni  problematiku
monitorovania pracovnikov zo strany platforiem v pozicii
zamestnavatelov, ktora napriek skutocnosti, Ze nie je novym
fenoménom, avsak v kontexte digitalnych platforiem nadobudla nové
rozmery.

3. Europska legislativa — univerzalny pristup
ku komplexnej problematike?

Eurdopska komisia spolo¢ne S odbornikmi v oblasti pracovného
prava dlhodobo upozoriiuje na potrebu riesit’ stale pretrvavajicu otazku
spravnej pravnej klasifikacie pracujucich  subjektov v ramci
platformovej ekonomiky. V praxi je casto aplikovana dlhodoba
nespravna  kategorizacia  platformovych  pracovnikov  (ako
,Sspolupracujucich® resp. partnerskych subjektov vykonavajucich uréita
pracu V pravnom statuse podnikatel'ov) zo strany platforiem, aj ked’
realizované ¢innosti tychto osob vykazuju jednoznacné znaky zavislej
prace, priamo posiliiuje uz vysSie spomenuté stale rastice trendy
uberizacie ako aj Svarcsystému resp. moze zvySovat fenomén

2 LADIVEROVA, E. Crowdwork — ¢lovek ako sluzba. In: Milniky prava v stredoeurdpskom
priestore 2022 [elektronicky dokument]: Zbornik z medzinarodnej vedeckej konferencie
doktorandov a mladych vedeckych pracovnikov. 1. vyd. Bratislava: Univerzita Komenského
V Bratislave. Pravnicka fakulta UK, 2022, s. 258.
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nelegalnej prace in genere. Kompetentné organy Eurdpskej unie
aktivne rieSia otazku platformovych pracovnikov a samotnych
platforiem uz vyse tri roky. Tento proces bol vzh'adom na komplexitu
a citlivost’ tejto témy relativne zdihavy aj na pomery institacii EU.
Navyse je potrebné zdoraznit,, Ze finalizacia a skuto¢na implementacia
tychto novych pravidiel este zd’aleka nie je ukonéena. V roku 2019
Rada EU iniciovala diskusiu 0 novych paradigmach prace a prijala
dolezité uznesenia tykajuce sa tejto problematiky. V svojom zavere na
danu tému Rada zdoraznila, Zze je nevyhnutné, aby Europska komisia
podnikla kroky na preskimanie moznosti, ako zabezpecit' ochranu
pracovnikov digitalnych platforiem prostrednictvom vhodnych
legislativnych opatreni. Spominané preskiimanie sa zameralo na
problematiku pracovnych a socidlnych prav asnazila identifikovat
potencidlne  oblasti  zranitelnosti  pracovnikov  V stvislosti
s neStandardnymi formami prace. V snahe najst’ efektivne riesenia,
ktoré by mohli byt implementované prostrednictvom smernice
scielom zabezpeCit pracovnikom platforiem adekvatnu pravnu
ochranu Vv rapidne vyvijajicich pracovnych podmienkach, Europska
komisia predlozila Eurépskemu parlamentu ako aj Rade EU na konci
roku 2021 néavrh tykajtci sa tejto problematike.?

Predmetnym navrhom smernice sa zavadzaji dve fundamentalne
zmeny Vv tejto oblasti a to:

1. Vytvaranie jednotného mechanizmu pre spravnu klasifikaciu
subjektov pracujucich v ramci platformovej ekonomiky. Predmetny
systém by mal byt postaveny na vyvratitelnej domnienke pracovného
pomeru (zamestnanosti) medzi digitalnou platformu a jej pracovnikom.
To znamena, Ze ,,0s0ba sa povazuje za pracovnika, ak st splnené tri zo
siedmich kritérii uvedenych nizsie:

|. Digitalna pracovna platforma urcuje hornu hranicu vysky

odmeriovania.

Il. Digitdalna pracovna platforma vyzZaduje, aby osoba dodrziavala
urcité pravidla tykajuce sa vzhladu, spravania voci prijemcovi
sluzby alebo vykonu prdce.

I1l. Digitalna pracovna platforma dohliada na vykon prdce, a 10 aj
pomocou elektronickych prostriedkov.

IV. Digitalna pracovna platforma obmedzuje slobodu zvolit' si
pracovny ¢as alebo obdobie nepritomnosti.

% RADA EU. Pravidld EU tykajiice sa price pre platformy [online]. Consilium Europa, 2023
[cit. 09-09-2023]. Dostupné na: https://www.consilium.europa.eu/sk/policies/platform-work-
eu/
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V. Digitalna pracovna platforma obmedzuje slobodu prijimat alebo
odmietat ulohy.
VI. Digitalna pracovna platforma obmedzuje slobodu vyuzZivat
subdodavatelov alebo nahradnikov.

VII. Digitdlna pracovna platforma obmedzuje moznosti vybudovat’ si
klientsku zdkladnu alebo vykonavat' pracu pre akukolvek tretiu
stranu.«%

Samozrejme pdjde o vyvratitelnli prezumpciu, tym padom digitalna
platforma, ktora v danom pripade znasa dokazné bremeno, bude moct’
V ramci konkrétneho procesu preukazat’ neexistenciu
pracovnopravneho vzt'ahu aj v pripade splneni vy$sie vymenovanych
podmienok.

2. Druhy zasadny prinos navrhovanej smernice sa tyka
automatizovanych sledovacich a rozhodovacich systémov digitalnych
platforiem, ktoré po novom maju byt kontrolované kompetentnymi
fyzickymi osobami. Tymto krokom bude platformovym pracovnikom
zabezpecena garancia l'udského dohladu, pri momentdlne spravidla
Cisto automatizovanych procesoch, tykajucich sa zasadnych
pracovnych otazok. Tato zmena ma poslnit transparentnost
automatizovanych tkonov digitalnych platforiem.?” V lete tohto roku
EU dosiahla délezity milnik v procese prijimania smernice na ochranu
pracovnikov podsobiacich na digitalnych platforméach. Dia 12. juna
Rada prijala svoje stanovisko k navrhu smernice Eurdpskej komisie.
Tymto krokom sa EU posunula blizsie k prijatiu prvého komplexného
eurdpskeho pravneho predpisu, ktory ma za ciel’ okrem iného chranit’
pravny status osob pracujucich vramci platformovej ekonomiky.
Samozrejme vitame kroky EU vzhl'adom na skuto&nost’, Ze tato zmena
bola potrebna uz dlhsi Cas. | ked’ analyza finalneho znenia navrhovane;j
smernice, ako aj efektivity jej samotného obsahu v aplika¢nej praxi je
priskora, na zavere tejto kapitoly sa chceme venovat otazke
mechanizmu navrhovej smernice, ktory je zaloZzeny na prezumpciu
zamestnavania. Myslienka pravnej domnienky existencie pracovného
pomeru nie je medzi odbornikmi neznamou ideou. Toman napriklad vo
vztahu K interpretacnym otazkam zavislej prace navrhol, ze pri vyskyte
urCitych pochybnosti by platila vyvratitelnd domnienka resp.
prezumpcia v zmysle ktorej, ,,vzfah medzi osobou, ktora uziva pracu
ineho aosobou, ktord ju osobne vykonava pre tuto osobu, je

% Tamtie
2 Navrh smernice Eurépskeho Parlamentu a Rady o zlepseni pracovnych podmienok Vv oblasti
prace pre platformy v Bruseli 9. 12. 2021 (762 final, 2021/0414 (cod).
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pracovnopravnym vztahom podla Zdkonnika prace...“*® Rovnako
I samotné vyuzitie takejto vyvratite'nej prezumpcie nie je neobvyklym
opatrenim V aplikac¢nej praxi. V spojenych statoch americkych uz bola
implementovana takato vyvratitel'na pravna prezumpcia na vyrieSenie
problematiky chybného klasifikovania pracovnikov platforiem v ramci
iniciativy AB5.% Rovnako to je aj na europskom kontinente, kde
momentalne je desat’ ¢lenskych §tatov Eurdpskej tnie, disponujucich
pravnym poriadkom, Vramci ktorych je zakotvena nejakd forma
pravnej prezumpcie. Je vSak dolezité poukazat’ na skutoCnost, Ze
spominané pravne mechanizmy tychto ¢lenskych $tatov maja spravidla
vSeobecny charakter resp. vo vybranych pripadoch sa vztahuji na uzsiu
skupinu subjektov alebo na jednotlivé sektory. NavySe, ziadny
z pracovnopravnych institGtov  predmetného charakteru nebol
stanoveny S umyslom riesit problematiku nespravnej klasifikacie
v ramci platformovej ekonomiky. Hlavnym dévodom pre tito absenciu
bola skutocnost’, ze v obdobi, ked’ boli tieto institity vytvorené, nebola
platformova praca eSte takym rozSirenym fenoménom.*® V tejto
inStancii vSak vznika legitimna otazka, ¢i planovany vSeobecny
mechanizmus EU, zalozeny na vyvratitelnej pravnej domnienke
zamestnanosti, je efektivnym a vhodnym celoplo$nym rieSenim pre
tato problematiku v ramci EU. Kullmann zadefinovala dve hlavné
negativa tohto systému. Prva z tychto problémov bolo identifikovana
VO vyro¢nej sprave Europskej agentiry pre bezpeénost’ a ochranu
zdravia pri praci zroku 2017.3' V spominanom dokumente bolo
zdoraznené, ze zakonna domnienka by mohla narazit' na tazkosti
spojené s klasifikaciou a nevedela by vo velkej miere vyriesit’ su¢asné
problémy platformovych pracovnikov. Argumentom proti potencialne;
neefektivnosti zavedenej pravnej domnienky je to, ze by stale
vyzadovala individudlny pristup pri klasifikacii, najméd pri rieSeni
sporov pred kompetentnymi organmi alebo sudmi. Suhlasime
s nazorom Kullmanna, podl'a ktorého tento argument nie je dostato¢ne

2 BARANCOVA, H. et al. Pracovné prévo V eurdpskej perspektive, Praha: Ales Cenek, 2009,
s. 143.

# PRINCE, S. J. The AB5 Experiment - Should States Adopt California’s Worker Classification
Law? [online] In: American University Business Law Review. Vyd. 43. 2022, [cit. 12-09-2023]
s. 47. Dostupné na: https://ideas.dickinsonlaw.psu.edu/cgi/viewcontent.cgi?article=1330&
context=fac-works

30 KULLMANN, M. Platformisation' of Work: An EU Perspective on Introducing a Legal
Presumption. In: European Labour Law Journal, Vyd. 13(1), 66-80. 2022, s. 76. DOI:
10.1177/20319525211063112

81 Pozri: EU-OSHA. Protecting Workers in the Online Platform Economy: An overview of
regulatory and policy developments in the EU. 2017, s. 5.
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presvedcivy, a to z dovodu, Ze kategorizacia vzdy a v kazdom pripade
vyzaduje individualne postdenie, ¢i uz vo vzt'ahu k pravnej domnienke
alebo bez nej. Druhym argumentom je, Ze V pripade splnenia
konkrétnych podmienok by zo zakona platila prezumpcia, ze urcité
subjekty st zamestnancami. Tym padom by zamestndvatelia —
platformy museli uniest’ bremeno dbékazov pri tvrdeni opaku. Je
dovodné predpokladat, ze nie kazdy pripad bude individudlne
posudzovany pred kompetentnymi organmi.®? Dal§im potencidlnym
obmedzenim zavedenia predmetného nového pravneho nastroja na
trovni EU je, 7e takyto intrument by mohol motivovat
zamestnavatel'ov K upravovaniu metdd organizacie ich pracovného
procesu. Toto by mohlo viest' K novym otazkam tykajiicim sa pravnej
neistoty.® Ako sa hovori, kde je problém, tam je aj rieSenie, a je vel'mi
pravdepodobné, ze mnohym zamestnavatelom ( ako aj niektorym
pracovnikom) nédhla zmena v pravnom statuse zamestnancov neposluzi.
Je dolezité zvazit, preco mnohi lI'udia svojvolne radSej vykonavaju
zavislu pracu v pozicii SZCO, apre¢o sa rozhodli pre tento pravny
rezim, nez pre tradi¢ny pracovny pomer. Zastdvame nazor, ze to suvisi
najma S kratkodobymi finanénymi vyhodami tejto formy prace. Prave
ztohto dévodu by kompetentné subjekty mali pouvazovat' nad
vytvorenim nového pracovnopravneho institatu, ktory by jednak
reflektoval Specifika tejto novodobej formy prace a pontkal danové
a d’alSie socialne vyhody, ktoré su spojené s podnikanim ako takym.
Napriek uvedenym argumentom sme presvedCeni, ze zavedenie
takéhoto vSeobecného systému bude zabezpeCovat' najSirsiu
a najkomplexnejsiu ochranu platformovych pracovnikov v ramci EU.
Samozrejme, pri implementacii smernice mdézu nastat’ isté odchylky
Vv pravnej ochrane platformovych pracovnikov v jednotlivych krajinach
EU, av$ak smernicou budi stanovené miniméalne poziadavky s cielom
zaruCit' pracovnopravnu ochranu Vv oblasti platformovej ekonomiky
vkazdej krajine EU. NavySe jednotnymi pravidlami v oblasti
pracovnopravnej ochrany platformovych pracovnikov bude posilnena
pravna istota in genere, vd’aka ktorej odborové organizacie budu mat’
jednoduchsiu ulohu pri zastupovani pracovnikov platforiem Vv ramci
zalezitosti tykajucich sa kolektivneho pracovného prava, pretoze
identifikdcia zamestnancov bude rychlejSia a jasnejSia. Je dolezité

% KULLMANN, M. Platformisation' of Work: An EU Perspective on Introducing a Legal
Presumption. In: European Labour Law Journal, Vyd. 13(1), 66-80. 2022, s. 73. DOI:
10.1177/20319525211063112

3 Tamtiez
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poukazat’ na skutocnost’, ze vd’aka jednotnym pravidlam bude aj praca
kompetentnych organov (Narodny Inspektorat prace a InSpekcie prace)
ulahcena v procese identifikacie nelegalneho zamestnavania v ramci
platformovej ekonomiky. Na zaver by sme chceli zdoraznit’ dolezitost’
kombindcie spravnych legislativnych opatreni s efektivnym dohl'adom,
a v pripade porusenia pravnych povinnosti, prisnych sankcii. Dozor
a monitorovanie su klI'icové pre zachovanie obsahu pracovnopravnych
noriem pre vSetkych zamestnancov vratane tych, ktoré pdsobia v coraz
vicsej platformovej ekonomike.

Zaver

Praca na digitalnych platformach prinaS8a mnoho vyhod,
najvyznamnejSou Z nich je schopnost’ efektivne vyuzit' ponuknuti
pracu s jeho aktualnym dopytom, avSak mechanizmus a fungovanie
platformovej ekonomiky prindsa aj mnohé nevyhody pre
platformovych pracovnikov. Kombinacia vysokej sut’azivosti, prisnych
podmienok prace spolu s konstantou skrutiniou platforiem
resp. klientov ¢asto vedie K tomu, ze pracovnici platforiem prichadzaji
0 svoje socialne zabezpecenie zo dna na den. Je dovodné predpokladat’,
7e S narastajucou popularitou prace na platformach sa bude zvySovat’ aj
trend ,,uberizacie pracovnych vztahov. Tento jav je predovSetkym
spOsobeny tym, Ze suCasné pravne inStituty Vramci slovenského
pracovného prava nedokazu adekvatne zohl'adnit’ Specificky charakter
platformovej prace. EU si stanovila za ciel' zefektivnit ochranu
pracovnikov platforiem pred nespravnou pravnou klasifikaciou, ato
prostrednictvom zavedenia vSeobecného systému zalozeného na
prezumpcii zamestnavania. Napriek skuto¢nosti, Ze predmetnym
systtmom by otazka nespravnej kvalifikacie platformovych
pracovnikov mohla byt' vyrieSend , v sti€asnosti na Slovensku stale
chyba pracovnopravny institat, ktory by dostatocne vedel zabezpecit
komplexni ochranu pracovnikov platforiem beric do tvahy
Specifickost’ tejto formy prace. Preto je nevyhnutné, aby slovensky
zékonodarca, okrem spravneho zakotvenia pravneho mechanizmu EU,
aktualizoval stcasnu pracovnopravnu legislativu ato bud’ novym
pravnym inStititom alebo prispdsobenim sucCasnej legislativy
k Specifikam platformovej prace. V suvislosti s aktualizaciou sicasnej
pracovnopravnej legislativy, moze prichadzat do tvahy zmena
definiénych znakov zavislej prace v zmysle ZP a to reagujuc na novych
trendov a vyvoju prace in genere. Jednym z potencialnych navrhov de
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lege ferenda by mohlo byt zaradenie novej pracovnej formy do
existujucej Struktiry pracovnopravnych institatov, ktord by
zohladiiovala  Specificky charakter platformovej prace. Pri
implementacii tohto inStitatu by zakonodarca musel venovat’ osobitnu
pozornost’ charakteristickym aspektom digitalnych platforiem, akym je
flexibilny pracovny cas, spdsob odmenovania ako aj otazke
zodpovednosti v kontexte Specifického trojstranného charakteru tohto
typu prace. V ramci slovenského pracovného prava by mohol byt tento
novy institat zaintegrovany do deviatej Casti ZP, ako Specificka forma
dohdd o pracach vykonanych mimo pracovného pomeru.
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Procesné aspekty prekazky litispendencie v kontexte slovenskej

a medzinarodnej pravnej Gpravy
Prispevok sa zameriava na jednu z tzv. procesnych podmienok, ktora
musi byt dand, aby sa 0 veci mohlo konat' a rozhodnut’. Prekazka
litispendencie ma svoje vyznamné postavenie v ramci procesnych
podmienok ajej vznik je podmieneny uplatnenim ,toho istého*
predmetu sporu, ¢i mimosporovej veci na viacerych sudoch, resp. sude
ainom organe sucasne. Zakonodarca prave v snahe eliminovat
mnozenie sporov v tych istych veciach a v zmysle zasady ne bis in
idem ju vnima jednoznaéne ako dovod na zastavenie konania v tych
pripadoch, ak je dany predpoklad konania v tej istej veci. V stvislosti
s touto prekazkou st v doktrine civilného procesu zasadné otazky
vzajomného vztahu zaloby na plnenie a tzv. urovacej Zaloby. Okrem
uvedeného sa autorka v prispevku Ciastoéne zameriava aj na jej
vyhodnotenie v kontexte pravnych vztahov scudzim prvkom
V medzindrodnom pravnom priestore a pokusi sa objasnit’, ¢i existuji
v tomto zmysle spolo¢né kritéria pre jej existenciu a to aj s oh'adom na
pravne nasledky s fiou spojené.

Procedural aspects of lis pendens in the context of slovak
and international law
This article is focused on one of the procedural conditions that has to
be fulfilled in order for a case to be heard and decided by the court. The
obstacle of lis pendens has an important place among the other
procedural conditions and its occurrence is conditioned by the assertion
of the ‘‘same‘‘subject of litigation or non- litigious matter in several
courts or other authority at the same time. The legislator, in an effort to
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eliminate multiple disputes in the same subject matter and in
accordance with the principle of ne bis in idem, considers it as a reason
to stop proceedings in about the same case. In connection with this
obstacle, the doctrine of civil procedure deals with the interrelation
between claims for performance and so — called declaratory claims.
Besides the aforementioned, the author will also focus on its evaluation
in the context of legal relations involving a foreign element in
international law and they will try to clarify whether there are common
criteria for its existence in this sense. Also with regard to the legal
consequences associated with it.

KPucové slova: prekazka litispendencie, procesné podmienky, zaloba
na plnenie, urcovacia zaloby, medzinarodné pravo procesné
Keywords: lis pendens, procedural conditions, claim for performance,
declaratory claims, international procedural law

Uvod

SurCitostou mozno skonStatovat, Ze jednotlivé procesné
podmienky maju v civilnom procese zna¢ny vyznam. Je potrebné
poukazat’ na skutoCnost, ze Ziaden pravny predpis neobsahuje ich
legdlnu definiciu. V odbornych literaturach st vSak procesné
podmienky vymedzené ako isté predpoklady, ktoré musia byt naplnené
na to, aby sud mohol vo veci konat’ a nasledne aj rozhodnut’ a tym
naplnit’ samotny ciel’ civilného procesu.! Pravna doktrina rozdel'uje
procesné podmienky do Styroch zakladnych skupin. Prv skupinu
tvoria procesné podmienky viaZuce sa na sud, ktorymi su pravomoc
a prislusnost sudu. Druhu skupinu tvoria procesné podmienky viazuce
sa na procesné strany, medzi ktoré patri procesna subjektivita,
procesnd spésobilost a zastiipenie. Dalsou skupinou st vecné procesné
podmienky, konkrétne ide o kvalifikované zacatie konania (¢i uz pojde
0 zalobu alebo navrh na nariadenie neodkladného alebo
zabezpecovacieho opatrenia vV sporovom konani alebo o navrh v ramci
mimosporového konania), zaplatenie sudneho poplatku. Poslednu
skupinu tvoria negativne procesné podmienky, konkrétne ide

! Napriklad LOWY, A. in: Stevéek, M., Ficova, S. Baricova, J., Mesiarkinova, S., Bajankova,
J., Tomasovi¢, M., a kol. Civilny sporovy poriadok, 2 vydanie. Komentar. Praha: C. H. Beck,
2022, s. 655, STEVCEK, M., Straka, R. a kol. Prednasky a texty z civilného procesu. Skripta.
2 . vydanie. Bratislava : C. H. Beck, 2018, s. 16.
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0 prekazku litispendencie a prekdazku rei iudicatae.? Na vyssie uvedené
procesné podmienky sud prihliada ex offo kedykolI'vek pocas konania,
ak zakon neustanovuje inak.® Procesné podmienky musia byt vzdy
splnené, inak by ich nedostatok zapri¢inil vadu konania. Ak sud zisti
nedostatok procesnej podmienky je povinny vzniknut vadu odstranit’,
a Vv pripade neodstranite'nych konanie zastavit’.*

Clanok je zamerany na litispendenciu, na jednu z tzv. negativnych
procesnych podmienok, oznacovana aj ako prekazka zacatého konania.
Prave negativne procesné podmienky su tie, ktoré sa nesmu v konani
objavit’, pretoze ak by boli dané, sud by nemohol v konani pokra¢ovat
arozhodnit. V momente zacatia civilného konania dochadza
k zalozeniu prekazky litispendencie a preto nebude mozné, aby o tej
istej veci prebichalo na sude iné konanie. Clanok sa venuje zakladnym
kritériam pre posudenie prekazky litispendencie. NajdolezitejSim
kritériom je zachovanie totoznosti veci, teda totoznosti stran
a predmetu. Je vSak potrebné poukazat’ aj na okamih zacatia konania
a na jeho trvanie v spojitosti s prekazkou zacatej veci. Okrem toho sa
¢lanok venuje aj jednotlivym procesnym nasledkom litispendencie.

V dosledku  neustalej globalizacie problematika  prekazky
litispendencie presahuje aj do medzinarodného prava procesného. Na
zaklade tohto sa v ¢lanku venujeme okrem vSeobecnému vymedzeniu
pojmu litispendencia, jej pravnej Uprave v slovenskom civilnom prave
procesnom aj litispendencii upravenej normami medzinarodného prava
procesného (d’alej len ako ,,medzinarodna litispendencia®), a to najma
s poukazom na jeden z pramenov iniovej povahy.

Cielom ¢lanku bude poukazat' na jednotlivé procesné aspekty
litispendencie v slovenskom civilnom procesnom prave ako aj
Vv slovenskom medzinarodnom prave procesnom. Prave v dosledku
odlisnej vnutrostatnej a medzindrodnej pravnej Upravy spdsobuje
prekazka  litispendencie = vznik  mnoZstva  problematickych
a nevyrieSenych otdzok. Aj napriek tomu, ze slovenska pravna Uprava
litispendencie je v zna¢nej miere jednoducha a jasna, medzinarodna
litispendencia sa vyznac¢uje men$imi nedostatkami.

2 LOWY, A. in: Stevéek, M., Ficova, S. Baricova, J., Mesiarkinova, S., Bajankova, J.,
Tomasovi¢, M., a kol. Civilny sporovy poriadok, 2 vydanie. Komentar. Praha : C. H. Beck,
2022, s. 655.

3§ 161 zékona ¢. 161/2015 Z. z. Civilny sporovy poriadok (d’alej len ako ,,CSP*).

4 STEVCEK, M,, Straka, R. a kol. Prednasky a texty z civilného procesu. Skripta. 2 . vydanie.
Bratislava : C. H. Beck, 2018, s. 17.
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1. Prekazka litispendencie — prekazka zac¢atého konania

Jednou zo zakladnych ustavnopravnych zasad procesného préva je
nepochybne zasada ne bis in idem, z ktorej vyplyva nemoznost’ konania
a rozhodovania dva krat o tej istej veci. Prave dve negativne procesné
podmienky civilného procesu, ktorymi st prekazka litispendencie,
oznaCovand aj ako prekdzka zacatej veci spolu s prekdazkou rei
iudicatae oznaCovana aj ako prekdzka prdavoplatne rozhodnutej veci st
istym premietnutim vyS$Sie spominanej zdsady do nasho pravneho
poriadku a teda aj do civilného sudneho konania. Ide o dva principy,
ktoré¢ st navzajom prepojené a ako to uvadza aj Pilsson, na to aby
nastali G¢inky principu rei iudicate nesmu v Ziadnom pripade nastat’
U&inky litispendencie.®

Pojem litispendencia pochadza z latinského slovného spojenia lis
pendens, ktorého doslovny preklad znamenad spocivajuci spor.®
V zaujme zachovania zakladnych principov civilného procesu je nutné
zabezpecCit', aby t istll vec neprejedavali dva sudy stiCasne. V tomto
pripade je potrebné podotknut’, Ze nemusi ist’ len o vnutrostatne sudy,
ked’ze problematika sibeznych konani ma aj medzinarodny rozmer.
Scielom zabranit vedeniu subeznych konani pravne poriadky
jednotlivych Statov obsahuji pravnu tpravu regulujucu problematiku
prekazky litispendencie. Vynimkou nie je ani slovenska pravna tprava,
Vv ktorej je prekazka litispendencie zakotvenda v § 159 CSP, podla
ktorého ,,Zacatie konania brdni tomu, aby otom istom spore
prebiehalo na sude iné konanie. Ak na sude prebieha o tom istom spore
iné konanie, sud zastavi konanie, ktoré sa zacalo neskér. “/

Podstatou prekazky zacatého konania je, Ze o tom istom predmete
sporu a medzi tymi istymi subjektmi nemdéze prebiehat’ konanie na tom
istom alebo inom sude. Rozhodujicim okamihom na posudenie
prekazky litispendencie je stav v Case zacCatia konania, ktoré podl'a
§ 156 CSP nastava ,,dorucenim zaloby alebo ndavrhu na nariadenie
neodkladného opatrenia alebo zabezpecovacieho opatrenia siidu®
Momentom vzniku prekazky litispendencie je dorucenie podania vo

5 PALSSON, L. The Institute of Lis Pendens. Scandinavian Studies in Law [online]. 1970, vol.
14, s. 68. [cit. 5.8.2023]. Dostupné na: http://www.scandinavianlaw.se/pdf/14-3.pdf.

& REBRO, K. Latinské pravnické vyrazy a vyroky. Bratislava : Obzor. 1986, s. 156.

Je potrebné poukazat’ na skuto¢nost’, ze analogicky to plati aj v pripade mimosporového

konania. V ¢&lanku pouzivame pojmy ako spor a strany sporu, viazuce sa na sporové konanie,

ale je potrebné podotknut’, ze v pripade mimosporového konania sa totoznost’ ucastnikov

konania a totoznost’ predmetu konania posudzuji rovnako.

& Pozri R 97/2003.
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veci samej studu.® Z vysSie uvedeného teda vyplyva, Ze v pripade
podania navrhu v takej veci, o0 ktorej sa uz pred saidom kona, je potrebné
pristapit’ k zastaveniu nového konania, ktoré zacalo v momente
dorucenia navrhu. Prekazka litispendencie sa povazuje za
neodstranitel'nt vadu konania podla § 161 ods. 2 CSP a to vo vztahu
ku konaniam, ktoré zacali neskor ajeho nasledkom je zastavenie
konania. Pri posudzovani splnenia tejto procesnej podmienky std kona
vzdy ex offo, ak zdkon neustanovuje inak.

Kazdy jeden §tat by sa mal snazit’ odstranit’ mozny neziaduici stav
zapriCineny paralelne prebiehajucimi konaniami o tej istej Vveci.
O paralelne prebiehajicich konaniach hovorime v pripade, ak popri
sebe subezne prebicha niekol’ko konani s totoznym predmetom
a subjektmi konania na niekol’kych sudoch. Existuje niekol'ko dévodov
preco je nutné pristipit’ k zamedzeniu viacnasobnych konani o tej istej
veci, ktoré suvisia s dodrziavanim jednotlivych principov civilného
procesu. V pripade neexistencie tejto prekazky by bolo mozné, aby pred
viacerymi sidmi prebichali viaceré konania o tej istej veci a vysledkom
by bolo niekolko rozhodnuti. Takéto situdcie by boli v rozpore
s principom hospodarnosti konania a aj s principom pravnej istoty, ¢o
Vv pravnom S§tate nie je v ziadnom pripade pripustné.!! Jej zakotvenie
v pravnom poriadku preto mozeme hodnotit’ pozitivne, ako institat
zabezpecujuci prevenciu pred mnozenim sporov s cielom zabranit
vedeniu zbytocnych konani otej istej veci a vydaniu viacerych
nezlucitelnych rozhodnuti, pretoze vysledkom kazdého konania ma byt
len jedno pravoplatne rozhodnutie.

Paralelné konania nemozno povazovat len za problematiku
civilného prava procesného, ale v dosledku globalizacie ide o problém
rieSeny medzindrodnym pravom procesnym. Okrem toho, Ze prekdzka
litispendencie je upravena v CSP, medzinarodna litispendencia je
upravena aj normami medzindrodného prava procesného, ktoré su
unifikované ¢i uz v pramenoch uniovej povahy alebo medzinarodne;j
povahy.

Novelou zakona €. 97/1963 o medzinarodnom prave stikromnom
a procesnom (,ZMPS*) bolo do nasho pravneho poriadku zavedené
ustanovenie § 48a upravujiice medzinarodnt litispendeciu v konaniach

9 LOWY, A. in: Stevéek, M., Ficov4, S. Baricova, J., Mesiarkinova, S., Bajankova, J.,
Tomasovi¢, M., a kol. Civilny sporovy poriadok, 2 vydanie. Komentar. Praha : C. H. Beck,
2022, s. 637.

10 Taktiez, s. 642.

BENEDIK, M. Sporové konanie pre kazdého. Ked sa uz siidu neda vyhnit. Bratislava.

Wolters Kluwer s. r. 0., 2017, s. 165.
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S cudzim prvkom. Medzinarodna litispendencia ma rovnaky vyznam
ako litispendencia v civilnom prave procesnom s jedinym rozdielom
a to zabranit’ tomu, aby doslo k vzniku paralelnych konani vo viacerych
Clenskych S§tatoch, resp. tretich S$tatoch a k vydaniu niekolkych
nezlucitelnych rozhodnuti. Medzinarodna litispendencia ma svoju
upravu uz od prijatia Bruselského dohovoru o pravomoci a 0 uznavani
a vykone rozsudkov v ob¢ianskych a obchodnych veciach z roku 1968.
Bruselsky dohovor bol ¢asom nahradeny nariadenim Rady (ES)
¢.44/2001 zo dna 22.12.2000, o sudnej pravomoci a0 uznavani
a vykone rozsudkov v obéianskych a obchodnych veciach (d’alej ako
,nariadenie Brusel 1) aten nasledne nariadenim Rady (EU)
¢. 1215/2012 o pravomoci a uznavani a o vykone sudnych rozhodnuti
v obéianskych a obchodnych veciach (d’alej ako, ,,nariadenie Brusel
1a*), ktory je ¢inny od roku 2015. Tieto predpisy upravuju situicie,
kedy dochadza k vzniku kompetenénych konfliktov medzi sudmi
jednotlivych ¢lenskych Statov Eurdpskej unie. Zaroven je potrebné
poznamenat, Ze prvé dva vyssSie spomenuté predpisy vSak neupravuji
situdciu kompetencného konfliktu medzi sidom clenského Statu na
jednej strane asudom treticho $tatu na strane druhej. Ako na to
poukazuje aj Burdova vyznamna zmenu prinieslo aZ nariadenie Brusel
la, ktoré upravuje pravidla pre vedenie konani v tej istej veci, resp.
suvisiacich konani medzi tymi istymi ucastnikmi konania, ktoré
prebiehajii na sude ¢lenského $tatu EU a tretieho §tétu.!?

2. Kritéria pre posudenie litispendencie

Prekazka litispendencie vedie sud k odmietnutiu vykonavat’ svoju
pravomoc a to na zaklade toho, Ze uz v tej istej veci a medzi tymi istymi
stranami je uz na inom sude vedené konanie. Na to, aby nastali i¢inky
litispendencie je potrebné posudit, ¢i st naplnené vsetky jej znaky. Pri
bliz§om posudzovani charakteristickych znakov litispendencie, zistime,
ze doraz sa kladie na totoznost’ sporu. Musia byt kumulativne naplnené
dve kritéria, aby sme mohli hovorit' o totoznosti sporu, ktorymi su
totoznost’ sporovych stran a totoznost’ predmetu sporu.

Pri urCovani totoznosti stran konania sa nevychadza zich
procesného postavenia, teda je irelevantné, aké procesné postavenie
maju v skor zaatom konani. V jednom konani moéze byt niekto

2. BURDOVA, K. Nariadenie Brusel Ia a tretic $taty. In. Regionalizmus: Stav, vychodiska,
perspektivy : zbornik vedeckych prac. - Kosice : Univerzita Pavla Jozefa Safarika, 2013. s. 31.
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zalobcom, kym v druhom konani bude tento subjekt v postaveni
zalovaného. Totoznost’ stran sporu je dand v pripade, ak tie isté subjekty
vystupuju v d’alSom konani, bez ohl'adu na ich procesné postavenie.
Otézne je, ¢i sa to tyka len subjektov v postaveni zalobcu a zalovaného
alebo aj intervenientov. Priklaiiame sa k nazoru Tichého, podl'a ktorého
existenciu intervenientov Vv jednotlivych konaniach nie je mozné
povazovat za znak totoznosti konania.!* Najvys$si sud Slovenske;j
republiky vo svojom rozhodnuti uviedol, Ze o totoznost’ stran sporu
pdjde, ak v konani vystupuju nositelia prav z toho istého pravneho
vztahu v opaénom procesnom postaveni. O totoznost’ stran pojde aj
Vv pripade, ak by v konani vystupovali pravni nastupcovia ucastnikov
Z konania, ktoré uz skon¢ilo.'* Okrem toho stidy vo svojej rozhodovace;j
¢innosti stanovili aj to, kedy totoznost’ stran sporu nie je dana. Ide
0 pripady, kedy vjednom konani vystupuje strana ako zalovany
aVinom sporovom konani ako intervenient na strane Zalovaného.®
Totoznost’ sporovych stran nie je dana ani v pripade konania o splnenie
dlhu medzi veritel'om a dlznikom a konania 0 splnenie toho istého dlhu
medzi veritel'om a rué¢itel'om dlZnika.*®

Stdny dvor Eurdpskej tnie pristupuje k vykladu pojmu tie isté
subjekty vel'mi zaujimavo. Podl'a neho tento pojem sa vzt'ahuje aj na
také pripady, kde sice formalne ucastnici nie st totozni, ale ich zaujmy
su natolko totozné a prepojené, Ze sa povazuju za jedného ucastnika.
V dosledku toho, je preto vzdy potrebné skumat’ skutocné zaujmy,
ktoré su v danom konani zastupované. V pripade, ak totiz takéto zaujmy
stran nie su zhodné, nemozno branit’ stranam, aby si uplatiiovali svoje
naroky vo¢i inym.*’

Pri urCovani totoznosti sporu je smerodajnym kritériom aj
posudzovanie totoznosti predmetu sporu. O totoZnost’ predmetu sporu
pdjde, ak v neskdr zacatom civilnom siudnom konani sa uplatiuje ten
isty narok, ktory sa uplatiiuje v povodnom konani. Zaroven plati, ze nie
je mozné posudzovat totoznost’ naroku len podl'a zalobného navrhu, ale
aj podla pravneho dovodu, teda skutkovych tvrdeni, o ktoré zalobca

TICHY, L. Problematika litispendence a jejich nasledkd v naiizeni Brusel | bis i ve vztahu
k tretim statim. In. Pravnik, roénik: 158, ¢. 11 /2019, s. 1023.

Uznesenie Najvyssieho sudu Slovenskej republiky sp. zn. 5 Cdo 280/2010.

Uznesenie Najvyssieho stidu Slovenskej republiky sp. zn. 3 Cdo 168/2008.

16 Uznesenie Najvyssicho sudu Ceskej republiky sp. zn. 20 Cdo 723/2000.

17 Vec C- 351/96 Drouot assurances SA proti Consolidated metallurgical industries (CMI
industrial sites), Protea assurance a Groupement d’intérét économique (GIE) Réunion
européenne, 1998, bod. 19.
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opiera svoj narok v konani.!® Totoznost’ predmetu konania je totoznost
naroku uplatneného z rovnakého skutkového zakladu ¢i skutkového
deja. Totoznost’ predmetu konania je dana vtedy, ked ten isty narok
alebo stav vymedzeny zalobnym petitom vyplyva zrovnakych
skutkovych tvrdeni, na zéklade ktorych bol uplatneny.'® Je potrebné
poznamenat’, ze pri zalobnom navrhu nie je podstatna jeho formulacia
V jednotlivych zalobach, ale sleduje sa jeho obsahova stranka, t. j. coho
sa zalobca domaha. Prekazka litispendencie sa neuplatni, ak ide
0 totoznll vec v pravnom zmysle, ale strany si k veci uplatiiuji odlisné
procesné naroky.?

Stdny dvor Eurdpskej unie prispel svojou rozhodovacou ¢innost'ou
k definovaniu pojmu ta ista vec, priCom pri definovani vychadzal
z konceptu zalozenom na zneni Bruselského dohovoru. O totozny
predmet konania ide, ak konania smerujt k rovnakému vysledku (objet
po francuzsky) amaju ten isty pravny zaklad, doévod (cause po
francuzsky).?! Podl'a Stidneho dvora Eurdpskej unie totoznost’ veci je
zachovana aj v pripade, ak v jednom spore ide o pozitivny narok strany
na plnenie a v druhom o negativnu urcovaciu Zalobu, v pripade, ale
musi byt zachovana té ista vec, ktoré tvori zaklad sporu.??

Pravne relevantnou sa javi aj otazka, ¢i je pre postdenie totoznosti
paralelného konania rozhodujuci skutkovy stav na zaciatku konania,
ktory je opisany v zalobe alebo skutkové zistenia opisané v meritornom
rozhodnuti.

MoézZeme konstatovat’, ze samotny skutkovy zaklad naroku ako jeden
z0 znakov predmetu konania ma4, ,relativny” charakter a mdze sa
v priebehu konania menit. To jednoducho znamena, Ze paralelné
konania, ktoré sa na zaliatku sa vyznaCuju totoznostou predmetu
konania, uz nemusia byt’ totozné na konci, a prave v désledku toho
problém prekazky litispendencie v neskorSom §tadiu konania zanika.?
Vymedzenie pojmu ,,totoznost’ skutku® je nevyhnutné najma preto, ze
zalobu, v ktorej je skutok dostato¢ne identifikovany nemozno
zamietnut’ na zaklade nedostatoénych skutkovych tvrdeni a tiez preto,

18 HORA, V. Ceskoslovenské civilni pravo procesni. I — IIL. Dil. Praha : Wolters Kluwer, 2010,

s. 170.

Uznesenie Najvyssieho siidu Slovenskej republiky sp. zn. 5 Cdo 280/2010.

2 Uznesenie Najvyssieho siidu Ceskej republiky sp. zn. 26 Cdo 2659/2005.

2 \/ec C- 406/92 The owners of the cargo lately laden on board the ship ,, Tatry“ proti the owners
of the ship ,,Maciej Rataj*, 1994, bod 37.

22 \/ec -144/86. Gubisch Maschinenfabrik KG v Giulio Palumbo. 1987, odsek 14.

B Pozri blizsie TICHY, L. Problematika litispendence a jejich nasledka v natizeni Brusel | bis
i ve vztahu k tretim statim. In. Pravnik, ro¢nik: 158, &. 11/2019, s. 1021.
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ze dovodom na zmenu Zaloby je len také doplnenie skutkovych tvrdeni
7alobcu, ktoré spochybiiuje ,,totoznost™ skutku opisaného v zalobe.?*

Okrem totoznosti sporu dal§im kritériom pre posudenie
medzinarodnej litispendencie je ¢asovy okamih jej vzniku. Pévodne
platilo, ze jednotlivé Stdty mali stanovovat’ Cas zacatia konania.
Problém vSak nastaval v ddsledku odliSnej pravnej upravy
Vv jednotlivych Statoch. Prijatim nariadenia Brusel Ia doslo istym
spésobom k zjednoteniu zacatia konania. Podl'a ¢lanku 32 Nariadenia
Brusel Ia konanie na sude je zacaté 1. v momente podania pisomnosti
(alebo rovnocennej pisomnosti), ktorou sa konanie zacina ale len za
predpokladu, Ze Zalobca urobil vsetko pre to, aby sa pisomnost’ dorucila
zalovanému alebo 2. ak ide o pisomnost, ktora sa musi dorucit’ pred
podanim na sud, tak konanie zaéne v momente jej prevzatia organom
poverenym doru¢ovanim opiat’ za predpokladu, Ze Zalobca prijme
kroky, aby zabezpec¢il podanie pisomnosti na sude.® V oboch
pripadoch sa vyzaduje, aby z procesného hl'adiska zalobca realizoval
d’alsie kroky. Sice ustanovenie presne neSpecifikuje lehotu, pocas
ktorej musi zalobca vykonat jednotlivé kroky, je mozné v tomto
pripade vychadzat’ z narodnych procesnych noriem, prostrednictvom
ktorych by sa posudzovala neprimerana dizka lehoty na zrealizovanie
ukonov. Ako sme na to uz poukazali, na Slovensku konanie zaCina
momentom dorucenia Zaloby sudu. Prave jednym z najdodlezitejsich
procesnych t¢inkov zacCatia konania je prekazka litispendencie. Z nasej
pravnej upravy vyplyva, Ze sa nevyzaduje zo strany zalobcu, aby po
podani podania, vykonal d’alSie pravne ukony na to, aby bola zalozena
prekazka.

Opitovne je potrebné poznamenat, Ze na to, aby do$lo k vzniku
litispendencie samotny Zalobny petit by mal byt totozny a to v oznaceni
pravnych nasledkov aVv druhoch zaloby. Na otdzku, ¢i totoznost
druhov zalob vobec zaklada prekazku litispendencie neexistuje
jednotny nazor. Viaceré stdne rozhodnutia potvrdzuji, Ze konanie
zacaté na zaklade ur¢ovacej zaloby (kladnej alebo zapornej) nezaklada
prekazku litispendencie pre konanie zacaté na zaklade zaloby o plnenie.
Naopak to vSak neplati, pretoze konanie, ktoré sa tyka splnenia
povinnosti je prekdzkou zacatého konania o urcenie toho, ¢i to pravo

2 SVOBODA, K. Totoznost skutku v civilnim procesu. Pravni rozhledy, 2010, ¢. 22, s. 815.
% LACKO, P. Nariadenie Brusel I. Komentar. Bratislava : Wolters Kluwer, 2016, s. 171.
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alebo pravny vztah je alebo nie je.?® Na rozdiel od rozhodovacej praxe,
odborna nauka k tejto otazke pristupuje odlisne. Podl'a niektorych
Ceskych autorov tym, ze sud v konani posudzuje existenciu alebo
neexistenciu prava len ako istil predbeznu otazku, tak sa to nepremieta
do vyroku rozhodnutia ale len do oddévodnenia. V takomto pripade
rozsudok nebude moct’ byt’ z materidlnej stranky pravoplatny. 2

3. Pravne nasledky litispendencie

Pravdepodobne jednym z najproblematickejSich aspektov instititu
litispendencie su jednotlivé pravne nasledky s nim spajané. Slovenska
pravna uprava riesi situacie paralelnych konani zastavenim konania
podla § 159 CSP. Pri vnutrostatnych sporoch tento institit nesposobuje
problémy, kedze pravna uprava obsiahnutda v CSP je jasna
anedochadza kjej zneuzivaniu. V oblasti medzinarodného prava
procesného sa v priebehu rokov medzindrodnd litispendencia
Specializovala a to s ciel'om odstranit’ jej mozné nedostatky. Nariadenie
Brusel la podobne ako nariadenie Brusel |a Bruselsky dohovor,
stanovuje dva procesné nastroje, ktorych zakladom je dovera
V pravomoc iného §tatu a ktoré sa pouzivaju na kvalifikované vedenie
konania, ktoré bolo predtym zac¢até na inom stde.?® Tymito procesnymi
nastrojmi st odmietnutie pravomoci a prerusenie konania.

Na zaklade ¢lanku 29 nariadenia Brusel la ten sid, ktory nezacne
konat’ ako prvy a Vv tej istej veci medzi tymi istymi ucastnikmi sa veda
konania na sudoch réznych ¢lenskych $tatov je povinny aj bez navrhu
prerusit’ konanie, az do momentu pokym sa nepotvrdi pravomoc sudu,
ktory zacal konat’ ako prvy a to bez toho, aby bol dotknuty ¢lanok 31
ods. 2 nariadenia Brusela la. Clanok 29 nariadenia Brusel Ia, so sebou
prinieslo niekol’ko problémov, pretoze Castokrat dochadzalo k jeho
zneuzivaniu  jednotlivymi  procesnymi  stranami. Dochadzalo
k situaciam kedy, niektora zo sporovych stran podala na sud v danom
State negativnu urCovaciu zalobu aj ked’ vedela, ze ten konkrétny std
nema v danej veci pravomoc a to predtym, nez druha strana stihla podat’
zalobu na plnenie na sude, ktory pravomoc ma za Gcelom casového

% Pozri rozsudok Najvyssicho stdu Slovenskej republiky sp. zn. 3Cdo/100/1, uznesenie

Najvyssicho sidu Ceskej republiky sp. zn. 20Cdo 2931/99, uznesenie Krajského sudu
v Bratislave sp. zn. 14 Co/140/2001.
2" DAVID,L. a kol. Ob&ansky soudni fad. Komentat. I. dil. Praha: Wolters Kluwer, 2009, s. 727.
% TICHY, L. Problematika litispendence a jejich nasledkii v naiizeni Brusel | bis i ve vztahu
k tietim statam. In. Pravnik, ro¢nik: 158, &. 11 /2019, s. 1026.
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predlZzovania sporu. V takom pripade musel sud, na ktorom bola neskor
podana zaloba konanie prerusit’ a ¢akat’, kym prvy sud nerozhodne
0 tom, Ze pravomoc mu neprislicha. Casové predlzovanie sporu slazilo
na ziskanie urcitych vyhod v konani danym subjektom, ¢i uzZ moznost’
pre zaobstaranie dokazov, svedkov alebo naopak moznost ziskat’ ¢as
na odstranenie veci, svedCiacich vich neprospech. Za ucelom
zabranenia takychto situacii bolo prijaté ustanovenie ¢l. 310ds. 2. Podl'a
tohto ¢lanku, v pripade, ak zacne konat’ sud clenského Statu, ktorému
prislicha vylu¢na pravomoc na zaklade dohody uvedenej v ¢lanku 25
nariadenia Brusel la, akykol'vek sid iné¢ho ¢lenského §tatu je povinny
prerusit’ konanie dovtedy, pokym sud, ktory kond na zaklade dohody
nevyhlési, ze nema pravomoc podla tejto dohody.

Na to, aby sud, pred ktorym zacalo konanie neskor mohol prerusit
konanie musi byt podla ¢lanku 29 ods. 2 nariadenia Brusel Ia
bezodkladne informovany inym stidom o inom prebiehajiicom konani,
ktoré zacalo skor. Pre zabezpecenie pravnej istoty a dodrzanie zasady
rychlosti a hospodarnosti konania by bolo vhodné, ak by zakonodarca
V tomto ustanoveni blizSie stanovil lehotu, v ramci ktorej by sa mala
poskytnut’ informacia danému sudu a aj lehotu na d’alSie procesné
rozhodnutia, Ako na to poukazuje aj Tichy v nariadeni Brusel Ia
neexistuju ziadne Specificky stanovené lehoty na rozhodovanie sudov,
a teda ani ziadne sankcie za oneskorené splnenie tychto povinnosti.
Poukazuje na to, ze pojem ,,bezodkladne* v ¢lanku 29 ods. 2 nariadenia
Brusel Ia sa ma vykladat' v tom zmysle, ze sad by mal rozhodnut
0 svojej pravomoci do Siestich mesiacov od zadatia konania.?

V praxi kpreruseniu konania dochdadza na zaklade navrhu
ucastnikov konania, ¢o nie je samozrejme pravidlom a sud moze
komunikovat’” sinymi sudmi aj ex offo z vlastnej iniciativy alebo
Z iniciativy inych subjektov nez u¢astnikov konania. Pre zefektivnenie
komunikacie a zabezpecenie vicSej sucinnosti medzi jednotlivymi
sudmi by bolo vhodné zaviest’ povinnu evidenciu jednotlivych konani
zacatych v medzinarodnom priestore a to prostrednictvom verejného
registra. V stcasnosti elektronicka komunikacia uz nie je Ziadnym
problémom a preto vytvorenie jednotného registra, v ktorom by boli
vedené vSetky prebiehajuce konania, by bol velkym pokrokom
Vv oblasti sudnictva.

Podla ¢lanku 29 ods. 3 nariadenia Brusel Ia sud, ktory zac¢al konat’
neskor svoju pravomoc odmietne a to, ¢i uz formou zamietnutia alebo

2 Tamtiez.
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odmietnutia Zaloby. Takymto procesnym rozhodnutim sad vyjadruje
svoje presvedCenie, Ze na inom sude prebicha konanie, ktorému dava
prednost’ apred nim konanie definitivne konéi. Zavedenim tohto
ustanovenia sa sledovalo zamedzenie zdrzovacich taktik, ku ktorym
Castokrat dochadzalo zo strany tucastnikov konania. Je potrebné
podotkntt, Ze ten isty procesny postup plati aj v pripade uplatnenia
¢lanku 31 nariadenia Brusel Ia, ktory v odseku 3 uvadza, ze ak sud,
ktory bol zvoleny dohodou stran potvrdi svoju pravomoc, sud iného
¢lenského Statu je povinny odmietnut’ vykonavat' svoju pravomoc
Vv prospech tohto studu. Je potrebné zdoraznit’ fakt, ze jedine sad, pred
ktorym skoér zacalo konanie ma pravomoc rozhodnut o svojej
pravomoci. AK 0 nej rozhodne, toto rozhodnutie sudu je zavazné a sud,
ktory zacal konat neskdr ju nemdze preskimavat. Rovnako sa to
uplatni aj v pripade, ak by sud, ktory zacal konat neskér mal
pochybnosti o pravomoci, popripade by bol presvedéeny, ze na strane
prvého sudu je nedostatok pravomoci.*

Jednym z nedostatkov nariadenia Brusel la je neexistencia
ustanovenia, ktory by stanovoval uréiti sankciu za porusenie
ustanovenia tykajlicej sa vyluénej pravomoci. To znamen4, Ze ak vo
veci rozhodol iny sid nez ten, ktory by mal na zaklade dohody o volbe
pravomoci, rozhodnutie takéhoto siidu by bolo mozné uznat’ a vykonat’
vinych clenskych Statoch. Takato situacia vSak vedie k narasaniu
jedného zo zakladnych principov civilného konania, ktorym je princip
pravnej istoty. Preto je potrebné, aby zakonodarca de lege ferenda
pristupil k upresneniu postupu uplatiovania ¢lanku 31 nariadenia
Brusel la.

Okrem totoznych konani nariadenie Brusel Ia obsahuje aj pravnu
upravu tykajicu sa suvisiacich konani. O stvisiace konania ide, ,,ak su
navzajom tak uzko spojené, Ze je vhodné prerokovat a rozhodnut ich
spolocne, a tak sa vyhnut riziku nezlucitelnych rozsudkov vydanych
Vv samostatnych konaniach.*** Na rozdiel od totoznych konani v pripade
ak sa na sudoch roznych ¢lenskych Statov vedu suvisiace konania, tak
sud, ktory zacal konat’ neskor moze prerusit’ konanie. To znamena, Ze
preruSenie konania podla ¢lanku 30 ods. 1 nariadenia Brusel la je
fakultativne. Zaujimavou otazkou sa javi to, za akych okolnosti by sa
malo pristipit’ K preruSeniu konania a na ¢o by mali sidy pri

% Pozri blizsie vec C-351/89 Overseas Union Insurance Ltd a Deutsche Ruck Uk Reinsurance
Ltd a Pine Top Insurance Company Ltd proti New Hampshire Insurance Company, 1991,
odsek 22,26.

381 Pozri blizie ¢lanok 31 ods. 3 nariadenia Brusel Ia.
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rozhodovani brat’ ohl'ad. V pripade nejakych pochybnosti by sudy mali
konanie prerusit’. Pri preruseni konania by sa malo prihliadat’ v prvom
rade na ako konania spolu suvisia a riziko navzajom nezlucite'nych
rozhodnuti. Rovnako délezita je aj samotnd faza, v ktorej jednotlivé
konania su a blizkost’ konania vo vzt'ahu k predmetu sporu.*

Zaver

Prekazka litispendencie je podla pravnej nauky povazovana za
jednu ztzv. negativnych procesnych podmienok, ktora vylucuje
moznost’ sudu, aby vo veci mohol konat’ a autoritativne rozhodnut’.
Uvod aj prva kapitola ¢lanku boli primarne venované vieobecnému
vymedzeniu pojmu litispendencia, jej vyznamu a pravnej uprave, ¢i uz
na narodnej alebo medzinarodnej Grovni. S jednozna¢nostou mozno
skonstatovat’, ze slovenska pravna uprava litispendencie je v znacnej
miere jednoduchd a neprina$a problémy na rozdiel od medzindrodnej
pravnej upravy.

Prekéazku litispendencie mozno povazovat' za jeden zo spOsobov
rieSenia paralelnych sudnych konani, ktory je typicky hlavne pre
kontinentalny systém. Pravna uprava litispendencie ma vyznam
predovSetkym v tom, Ze vdaka nej je mozné predist vzniku
nezlucitelnych sudnych rozhodnuti, ktoré medzi sebou vytvaraju
konflikt a d’alej taktiez podporuje hospodarnost’ sidneho konania.

Pre blizsie pochopenie litispendencie bolo potrebné charakterizovat’
jej hlavné znaky, ktoré su spolo¢né pre jednotlivé pravne Gpravy. Druha
kapitola c¢lanku sa venuje jednotlivym kritéridam pre posudenie
litispendencie. NajdolezitejSimi kritériami pre jej posudenie je
zachovanie totoznosti veci, t.j. totoznosti predmetu a totoZnosti
subjektov. Podmienka totoZnosti subjektov je naplnend, ak tie isté
subjekty vystupuji v dalSom konani, bez ohl'adu na ich procesné
postavenie a podl'a nazoru Stidneho dvora Eurdpskej tinie je potrebné
posudzovat’ aj spolo¢né zaujmy. O totoznost’ predmetu sporu ide, ak
V neskor zacatom civilnom suidnom konani sa uplatiiuje ten isty narok,
ktory sa uplatiluje v povodnom konani, ale narok sa neposudzuje len
podla Zalobného navrhu, ale aj podla skutkovych tvrdeni, o ktoré
zalobca opiera svoj narok vV konani. Napokon pri posudzovani splnenia
podmienok medzinarodnej litispendencie je rozhodujuce aj urcenie

32 Navrh generdlneho advokéta zo 16. septembra 1993 vo veci C-129/92, Owens Bank Ltd proti
Fulvio Bracco a Bracco Industria Chimica SpA, 1994, bod 76.
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casového okamihu zacatia konania. Vd’aka ¢lanku 32 Nariadenia Brusel
la je uz okamih zacatia konania jasnejsi, pretoze konanie moze zacat
Vv momente podania pisomnosti alebo prevzatim pisomnosti prislusnym
organom pre dorucovanie, ak sa pisomnost’ najprv dorucuje sudu, za
predpokladu, ze zalobca zrealizuje d’alSie kroky.

Poslednd kapitola ¢lanku bola zamerand na jednotlivé pravne
nasledky medzinarodne;j litispendencie v nariadeni Brusel Ta. Jednym
z hlavnych nasledkov je prerusenie konania a to aj bez navrhu zo strany
stdu, ktory neza¢ne konat’ ako prvy a uz tej istej veci medzi tymi istymi
ucastnikmi sa vedie konanie na sudoch réznych ¢lenskych $tatov az do
momentu pokym sa nepotvrdi pravomoc sudu, ktory zacal konat’ ako
prvy. Takato pravna tiprava si vSak z ddvodu zneuZzivania jednotlivymi
subjektmi vyziadala zmenu. Prave za ucelom zabranenia takychto
situacii bolo prijaté ustanovenie, ktoré ustanovilo, ze v pripade
Vv pripade, ak zacne konat sid clenského Statu, ktorému prislicha
vyluéna pravomoc, akykol'vek sud iného c¢lenského Statu je povinny
prerusit’ konanie dovtedy, pokym sud, ktory konéd na zaklade dohody
nevyhlési, Ze nema pravomoc podla tejto dohody. Sud na to, aby
prerusil konanie musi byt bezodkladne informovany o prebiehajiicom
konani. Z nasho pohladu by de lege ferenda mal zakonodarca pre
zabezpeCenie  pravnej istoty adodrzanie zasady rychlosti
a hospodarnosti konania stanovit' lehotu, v ramci ktorej by sa mala
poskytnut’ informacia danému siudu a aj lehotu na d’alSie procesné
rozhodnutia.

Pri komparéacii sme dospeli k niektorym nedostatkom, ktoré z nasho
pohl'adu potrebuji vyraznejSiu zmenu. Z nasho pohladu pre
zefektivnenie komunikacie a zabezpecenie vécsej sucinnosti medzi
jednotlivymi sudmi by bolo vhodné zaviest povinni evidenciu
jednotlivych konani zacatych v medzinarodnom priestore ato
prostrednictvom verejného registra dostupného pre vsetky sudy. Sudy
by sa touto cestou rychlejSie dozvedeli o prebiehajucich konaniach,
ked’ze v sucasnosti elektronickda komunikacia je zakladom fungovania
celého sveta. Vytvorenie jednotného registra de, v ktorom by boli
vedené vSetky prebiehajiice konania, by bol velkym pokrokom
Vv oblasti stidnictva.

Za nedostatok nariadenia Brusel la povazujeme aj neexistenciu
ustanovenia, ktoré by stanovovalo urcitl sankciu za poruSenie
ustanovenia tykajiceho sa vyluénej pravomoci. Co v pripade, ak
v danej veci rozhodne iny sid neZ ten, ktory by mal na zaklade vylucnej
pravomoci zalozenou dohodou stran o vol'be pravomoci podla ¢lanku
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25 nariadenia Brusel Ia. Bude takéto rozhodnutie stidu naozaj mozné
uznat’ a vykonat’ v inych c¢lenskych statoch? Z nasho pohladu takato
nedostatocna pravna Uprava vedie k naruSaniu jedného zo zakladnych
principov civilného konania, ktorym je princip pravnej istoty. Preto je
potrebné, aby zakonodarca de lege ferenda pristupil k upresneniu
takychto situacii.
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Metodika vySetirovani kybergroomingu
Clanek se zabyva kybergroomingem, novym typem kriminalniho
jednani spocivajicim v cileném navazovani vztahu uto¢nika s ditétem
za ucCelem jejiho sexudlniho zneuziti, ke kterému dochazi
prostiednictvim kyberprostoru, a to konkrétné optikou kriminalistické
teorie a vysetfovaci praxe. Autor si v ¢lanku klade za cil vytvofit
jednotnou a komplexni metodiku vySetfovani tohoto druhu kriminality,
ktera bude reflektovat dualni povahu této trestné Cinnosti, tedy jeji
kybernetické i mravnostni aspekty, véetné veSkerych specifik
a zvlastnosti, které vysetfovani kybergroomingu doprovézeji. Clanek
vychazi nejen z kriminalisticko-teoretického zakladu daného problému
obsazeného ve védeckych monografiich a odbornych ¢lancich, ale
reflektuje rovnéz kazdodenni praxi vysetfovatelll specializovanych na
tuto problematiku. Clanek obsahuje zakladni kriminalistickou
charakteristiku kybergroomingu, vymezuje typické stopy, které pii
péachani tohoto typu kriminality vznikaji, jakoz i specifika pfedmétu
vySetfovani, tedy ptehled nejdilezitéjsich informaci o ¢inu a o jeho
pachateli, jejichZ ziskani by mélo byt z hlediska objasnéni véci hlavnim
cilem organu ¢inného v trestnim fizeni. Zminény jsou rovnéz specifika
podnétl k vySetfovani, ktera jsou ovlivnéna zejména skutecnosti, Ze
dit¢ jakozto typickd obét kybergroomingu zpravidla nebude sama
oznamovatelem trestného cCinu. Jadro clanku tkvi zejména
Vv piedstaveni specifik po¢atecnich a naslednych tikont pii vysetiovani
kybergroomingu, kde se zabyva zejména problematikou volatilni
povahy digitalnich stop, jejichz spravné zajisténi je klicem k tispéchu
ve vySetfovani kybergroomingu. Zavérem je autorem zdlraznén

1 Tento text byl zpracovan v ramci projektu studentského védeckého vyzkumu ,,Trestni fad de

lege lata i de lege ferenda v ustavnépravnich souvislostech® realizovaného v roce 2023 na
Pravnickeé fakult¢ Univerzity Karlovy, SVV 260 620/2023.
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vyznam zapojeni vefejnosti pfi potirani kybergroomingu, zejména co se
tyCe primarni prevence cilené na déti.

The Methodology of Cybergrooming Investigation

This paper deals with cybergrooming, a new type of criminal behavior
described as targeted establishment of arelationship between an
attacker and a child for the purpose of his/her sexual abuse, which takes
place through cyberspace, which is examined specifically through the
lens of forensic science and investigative practice. The article aims to
create a unified and comprehensive methodology for the purpose of
investigating this type of crime, which shall reflect the dual nature of
this criminal activity, its cybercrime and sexcrime aspects, including all
the specifics that accompany the investigation of cybergrooming. The
article is based not only on the basis of forensic theory contained in
scientific monographs and articles, but also reflects the everyday
practice of investigators specialized in this issue. The paper contains the
basic forensic characteristics of cybergrooming, it also defines the
typical clues that form when the crime happens, as well as the specifics
of the subject of the investigation, i.e. an overview of the most
important information about the crime and its perpetrator, the
acquisition of which should be the main goal of the investigators for the
purpose of solving the actual crime. The specifics of the incentives for
the investigation are also mentioned, which are influenced in particular
by the fact that achild, as atypical victim of cybergrooming, will
usually not report the crime himself. The most important part of the
entire work lies mainly in the presentation of the specifics of the initial
and subsequent actions during the investigation of cybergrooming,
where the work mainly deals with the issue of the volatile nature of
digital clues, which should be secured correctly for the purpose of
achieving succes in the investigation of cybergrooming. In conclusion,
the author emphasizes the importance of public involvement in
combating cybergrooming, especially with regard to primary
prevention aimed at children.

Klic¢ova slova: kybergrooming, metodika vySetfovani, kyberneticka

kriminalita
Key words: cybergrooming, investigation methodology, cybercrime

Uvod
Vysetfovani mravnostnich trestnych ¢inti pAchanych na détech bylo

odjakziva z hlediska kriminalistiky neobvykle obtiznou disciplinou
vyzadujici specifickou odbornost a zvlastni kriminalistické postupy.

80



Odborné ¢lanky

Jeji specialni povaha vyvéra zejména z pozadavku na citlivy piistup
organll ¢innych v trestnim fizeni k obétem téchto trestnych cind.
Pozadavek na ohleduplnost k détskym obétem se projevuje zejména pti
stézejnim okamziku trestniho fizeni, kterym je vyslech obéti. Vzhledem
ke skutecnosti, Ze zdsadnim pozadavkem na vedeni trestniho fizeni je
co nejvetsi minimalizace sekundarni viktimizace détské obéti, kazdé
opakovani vyslechu v jednotlivych fazich trestniho fizeni ¢i pouhé
doplnéni ptedchoziho vyslechu z diivodu zjisténi novych skutecnosti je
nezadouci. Je tak zcela zasadni a klicové, aby vyslech obéti a vytézeni
jejiho nejbliz§iho okoli byly provadény na zikladé predepsanych
postupt specidln¢ vyskolenymi pracovniky, ato tak, aby negativni
efekt trestniho fizeni na obét trestného Cinu byl co moznéa nejvice
redukovan.

Kybergrooming, jakozto zplisob navazovani kontaktl s détmi
prostiednictvim kyberprostoru za ucelem jejich sexualniho zneuziti, je
Z hlediska pozadavki na erudovanost organti Cinnych v trestnim fizeni
ana preciznost jejich postupu v ramci trestniho fizeni oblasti jesté
problematictejsi, a to vzhledem ke skutecnosti, Ze u kybergroomingu se
specifika mravnostnich trestnych ¢inti pachanych na détech kombinuji
se specifiky kriminality pachané v kyberprostoru.

Kriminalita pachana v kyberprostoru piedstavuje v soucasné dob¢
jednu ze zasadnich vyzev kriminalistiky a forenznich véd, ato
predevsim vzhledem ke specifické povaze digitalnich stop, které byvaji
zpravidla centrem dokazovani téchto trestnych ¢inil, a ke zvlastnostem
zpusobl jejich zajistovani. K fadnému zajisténi digitalni stopy
akjejimu naslednému vyhodnoceni je potfeba nejen specialné
vyskolenych pracovnikl a zvlastnich metodickych postupi, ale rovnéz
moderniho softwaru a technického vybaveni. Stejné tak je zapotiebi
specialistll s vysokou tirovni odbornosti Vv roli znalcii oboru Informacéni
a komunikac¢ni technologie. |pfes relativné dobrou technickou
i personalni vybavenost specializovanych utvari Policie Ceské
republiky je vSak kyberneticka kriminalita z hlediska objasnénosti na
samém chvostu statistickych prehledd kriminality.

Ambici tohoto ¢lanku je vytvofeni metodiky vySetfovani
kybergroomingu zahrnujici veskeré slozky kriminalistické metodiky,
vCetné kriminalistické charakteristiky, typickych stop, podnétu
i predmétu vySetiovani a prehledu jednotlivych ukoni cinénych
v ramci vySetfovani této trestné Cinnosti. Metodika si klade za cil
Vv dostatecné mifte reflektovat dualni povahu kybergroomingu, ktery si
pravé zduvodu tohoto svého specifika zaslouzi vlastni piehled
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kriminalistickych metod a policejni praxe. Cilem autora tak neni pouze
akademicko-teoreticky pohled na kriminalistickou praxi organt
¢innych v trestnim fizeni, ale je jim rovnéz snaha 0 vytvofeni jakési
praktické pfirucky pro spravné pochopeni a kriminalistické ,,uchopeni*
tohoto aktudlniho a mimotéadné spolecensky skodlivého fenoménu.

1. Kriminalisticka charakteristika kybergroomingu

Pojmem kybergrooming rozumime cilené navazovani blizkého
vztahu utoCnika s obéti, kterou je zpravidla dité, za ucelem jejiho
pozdgjsiho sexudlniho zneuziti, pfiCemz k navazovani arozvijeni
tohoto kontaktu dochazi prostfednictvim kyberprostoru, pievazné pak
V prosttedi socidlnich siti.

Utoénik s ditétem navazuje piatelsky aZ intimni vztah a v prib&hu
¢asu posiluje v ditéti pocit divéry. Chovani uto¢nika ma za cil vyvolat
Vv obéti faleSnou diivéru a pfimét ji k osobni schiizce.? Kontakt uto¢nika
s ditétem muze byt udrzovan po dlouhou dobu, mize trvat mésice
i roky, nez uto¢nik iniciuje osobni schizku s ditétem. V nékterych
pfipadech komunikuji Gtocnici s ditétem pod vlastni identitou, Casto
v8ak vyuzivaji identit fiktivnich, a to Kk vlastni ochrané ¢i k posileni
diveéry ditéte. Mnohdy se vydava za osobu vékoveé blizkou své obéti,
pfiemz se pii samotném osobnim setkani mize v takovém piipadech
vydavat za rodi¢e svého mladsiho alter-ega, ktery ma setkani
zprostiedkovat a ob&t’ k fiktivnimu ,,pfiteli z internetu dopravit.®
Utocnici s homosexualnimi sklony se pak &asto vydavaji za osoby
opacného pohlavi.

Ve chvili, kdy dit¢ odmita vyhovét navrhiim Gto¢nika, které mohou
zahrnovat on-line sexualni aktivity ¢i osobni setkani, obvykle dochazi
k obratu ve zptisobu komunikace.* Utoénik poté dité citové vydira i
mu dokonce vyhrozuje zneuzitim informaci, které mu dité diive
poskytlo, zpravidla zvefejnénim intimnich fotografii a videi na vetejné
ptistupnych sitich, jejich zaslanim rodi¢tm, kamarddim ¢i Skole.
Vzhledem Kk blizkému vztahu utoénika a obéti vSak dostate¢nou

2 KOPECKY, K. Rizikové formy chovani ceskych a slovenskych déti v prostiedi internetu.
Olomouc: Univerzita Palackého v Olomouci. 2015.

8 TamtéZs. 39

4 Tamtézs. 39.
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hrozbou pro dit¢ muze byt jiz pohrizka ukonCenim vzijemné
komunikace ato¢nikem.®

Samotné osobni setkani utocnika s obéti je obvykle nejkritictéjsim
momentem celého procesu kybergroomingu. Zatimco v kyberprostoru
je manipulace uto¢nika limitovana specifiky zprostfedkované
komunikace a samotnou povahou kyberprostoru (v kyberprostoru se
napiiklad do jisté miry stira spolecensky statusovy rozdil mezi dospélou
osobou a ditétem®), pti bezprostfednim kontaktu uto¢nika s ditétem
byva uto¢nikovo psychologické ptisobeni na dit¢ mnohem efektivngjsi.
Pfi osobnim setkani pak muze uto¢nik dit€ pohlavné zneuzit ¢i vyuzit
k vyrobg détské pornografie.’

V roce 2011 byla ptijata Smérnice Evropského parlamentu a Rady
2011/93/EU ze dne 13.prosince 2011 oboji proti pohlavnimu
zneuzivani a pohlavnimu vykofistovani déti a proti détské pornografii,
kterou se mnahrazuje ramcové rozhodnuti Rady 2004/68/SVV
(,,smérnice 2011/93/EU*). Smérnice mimo jiné reagovala na rostouci
hrozbu kybergroomingu av ¢l. 6 stanovila pozadavek na zajisténi
trestnosti navazovani kontaktu s détmi k sexudlnim uceliim clenskymi
staty.

Cesky zakonodarce reagoval na piijeti smérnice 2011/93/EU
novelizaci trestniho zdkoniku zédkonem ¢. 141/2014 Sb. s G¢innosti od
1. 8. 2014, kterou bylo do Hlavy IIl. zvlastni ¢asti trestniho zakoniku
vlozeno nové ustanoveni § 193b upravujici skutkovou podstatu
trestného ¢inu navazovani nedovolenych kontakti s ditétem.

Trestny ¢in navazovani nedovolenych kontaktl s ditétem je
v ¢eském pravnim fadu koncipovan jako pred¢asné dokonany trestny
¢in. Materialné se jedna o pripravu k trestnému ¢inu pohlavniho
zneuziti, vyroby ajiného nakladani s détskou pornografii, zneuziti
ditéte Kk vyrob¢é détské pornografie, svadéni k pohlavnimu styku
ak jinym sexualné motivovanym trestnym ¢inim. K jeho dokonani
postaci jiz samotné pozvani ditéte na schiizku. Pro naplnéni skutkové
podstaty trestného ¢inu navazovani nedovolenych kontakti s ditétem
tak neni tfeba dalSich krokt ze strany tGto¢nika, jak stanovuje evropska
tiprava. Umysl pachatele viak jiz v dobé pozvani musi sméfovat ke

5 KUDRLOVA, K. Kriminalita spojend s vyuzivinim novych médii détmi. Praha, 2019.

Disertacni prace. Katedra trestniho prava. Pravnicka fakulta Univerzity Karlovy. Vedouci

prace doc. JUDr. Be. Tomas Gfivna, Ph.D. s. 141.

KOPECKY, K. Rizikové formy chovani Seskych a slovenskych déti v prostiedi internetu.

s. 24.

7 VLACH, J., KUDRLOVA, K., PALOUSOVA V. Kyberkriminalita v kriminologické
perspektivé. Praha: Institut pro kriminologii a socialni prevenci, 2020.
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spachani sexualné motivovaného trestného Cinu. Ditétem zakon
vtomto ustanoveni rozumi osobu mladsi patnacti let veku.
Navrhovatelem setkani pfitom musi byt sdm pachatel, nikoliv ditg.

Trestny ¢in navazovani nedovolenych kontaktti s ditétem podle
ustanoveni § 193b trestniho zakoniku nelze zcela ztotoznovat
s kybergroomingem. Ve shodé s Krupickou lze uvést, Ze tato skutkova
podstata kriminalizuje az zavéreCnou fazi kybergroomingu, tedy
samotny navrh osobni schlizky ve skute¢ném svété u¢inény utoénikem.®
Kybergrooming vSak mize byt trestny rovnéz jako trestny ¢in vyroby
ajiného naklddani s détskou pornografii podle § 192 trestniho
zékoniku, zneuziti ditéte k vyrobé pornografie podle § 193 trestniho
zékoniku ¢i jako trestny Cin sexualniho natlaku podle § 186 trestniho
zakoniku, ato v zavislosti na konkrétnich skutkovych okolnostech
piipadu.® Komunikace s ditétem za i¢elem jeho pozd&jsiho znasilnéni
muze byt rovnéz v zavislosti na konkrétnich skutkovych okolnostech
kvalifikovana jako ptiprava zvlast' zavazného zlo€inu znasilnéni dle
§ 185 odst. 1, odst. 2 pism. b) ve spojeni S§ 20 odst. 1 trestniho
zékoniku v ptipadé mladistvého, ¢i § 185 odst. 1, odst. 3 pism. a) ve
spojeni S § 20 odst. 1 trestniho zakoniku v ptipadé dité¢te mladsiho
patndcti let, i kdyz doposud nemuselo dojit k nabidce osobni schtizky.

Ackoliv psychologické ptisobeni na osobu za ucelem jejiho zneuziti
muZe byt zaméfeno i na dosp€lé osoby a stale bude takové jednani
spadat do definice kybergroomingu, tato metodika se témito ptipady
zdmérneé nezabyva. Hlavnim divodem je skute¢nost, Ze nejde 0 typicky
zpusob pachani kybergroomingu, a vySetfovani tak bude probihat
zasadnim zplUsobem rozdiln€. Tato metodika zaroven nebude
podrobnéji rozebirat postupy organi c{innych v trestnim Fizeni
Vv pripad¢ dokonaného znasilnéni ¢i pohlavniho zneuziti ob€ti na osobni
schlizce obéti a utoCnika, jelikoz vySetfovani téchto skutecnosti je
predmétem metodiky vySetfovani znasilnéni ¢i mravnostni kriminality
V obecném slova smyslu.

® KRUPICKA, J. Kybergrooming — zrcadlo spolenosti? In: GRIVNA, T., RICHTER, M.,
SIMANOVA, H. (eds.). Viiv novych technologii na trestni pravo. Praha: Auditorium, 2022,
s. 356.

®  TamtéZs. 357.
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2. Typické stopy

Kriminalistickou stopou rozumime kazdou zménu v materidlnim
prostiedi ¢i ve védomi ¢loveka, ktera je v pii¢inné nebo jiné souvislosti
s kriminalisticky relevantni udalosti, existuje nejméné od svého vzniku
do zajisténi aje vyhodnotitelnd soucasnymi kriminalistickymi
metodami a prostiedky.*®

Kriminalistické stopy tradi¢n¢ délime na stopy materialni a stopy
pamétové.l! Zvlastnim druhem kriminalistickych stop, které nabyvaji
na vyznamu zejména Vv poslednich desetiletich, jsou pak stopy
digitalni. Digitalni stopy Ize definovat jako jakakoliv data ¢i informace
pfenesena, vytvorena, ulozena ¢i modifikovana za pouziti poc¢itacového
systému.'? Ackoliv jsou digitalni stopy n&kterymi autory fazeny mezi
stopy materialni'®, svou nestalosti a dynamickou povahou se blizi
stopam pameétovym, pficemz jejich nositelem je namisto paméti
Clovéka pamétové médium pocitatového systému ¢i jiné technické
zafizeni, které je k ukladani informaci tohoto typu urceno. Digitalni
stopy jsou ze své podstaty stopami latentnimi, ke zviditelnéni
kriminalisticky vyznamnych informaci je tak tfeba pouzit dodate¢nych
technickych prostfedkdt a ¢innosti.!* Problematickym aspektem
zajistovani digitalnich stop je rovnéz skutecnost, ze nelze ptedem zcela
bezpecné urcit, zda se na konkrétnim nosici informaci ¢i v pocitacovém
systému kriminalistické stopy nachazeji, respektive jaky je jejich
rozsah.'® Pfed zajisténim pocitadového systému ¢&i nosi¢e informaci je
tak tfeba ud¢lat alespon zakladni predbéznou analyzu za ucelem
zjisténi, zda dany nosi¢ kriminalisticky vyznamné informace vibec
obsahuje.®

Z hlediska vysetfovani kybergroomingu budou v centru zijmu
organtl ¢innych v trestnim fizeni zejména prave stopy digitalni, jejichz
nositeli budou zejména konverzace na socialnich sitich, uzivatelské
ucty obéti i pachatele, e-mailové zpravy, chaty, fotografie v digitalni

10 MUSIL, J., KONRAD, Z., SUCHANEK, J. Kriminalistika. 2., prepracované a doplnéné
vydani. Praha: C. H. Beck, 2004. s. 78.

11 PORADA, V., STRAUS, J. Kriminalistické stopy: teorie, metodologie, praxe. Plzen:
Vydavatelstvi a nakladatelstvi Ale§ Cenék, 2012. s. 61.

12 KOLOUCH, J. CyberCrime. Praha: CZ.NIC, z.s.p.0., 2016. s. 403.

18 Tamtéz s. 404.

4 STRAUS, J., PORADA, V. Teorie, metody a metodologie kriminalistiky. Plzet: Vydavatelstvi
a nakladatelstvi Ale§ Cengk, 2017. s. 358.

5 Tamtézs. 358.

% Tamtézs. 358.
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podobé ¢i videa. Digitalnimi stopami vSak budou také data 0 téchto
datech (tzv. metadata), pfihlasovaci logy, zdznamy 0 poloze zafizeni,
logy IP adres a jiné zdznamy o provozu telekomunikaénich zafizeni.

Druhym stézejnim typem kriminalistickych stop budou stopy
pamétové, kterymi rozumime vzpominky v paméti zainteresovanych
osob. Témito osobami mohou byt krom¢ pachatele a obéti také jiné
osoby, kterym se obét’ svetila, tedy naptiklad pratelé obéti, jeji rodice
¢i ucitelé a vychovatelé.

Co se tyce vzniku materialnich stop, tyto nabyvaji pii vySetfovani
kybergroomingu na vyznamu V piipad¢ realizace osobniho setkani
pachatele aobéti. V ptipadé dokonaného sexualniho zneuziti ¢i
znasilnéni obéti pak zajisténi materialnich stop bude jednim z prvotnich
a nedokladnych ukonti.

3. Zvlastnosti predmétu vySetiovani

Zakladni predmét vySetfovani je v obecné roviné dan ustanovenim
§ 89 odst. 1 trestniho fadu. Rozumime jim odpovédi na otazky, zda se
stal skutek, v némz je spatfovan trestny ¢in a zda tento skutek spachal
obvinény, pfipadn€¢ zjakych pohnutek. Dale jsou jim podstatné
okolnosti majici vliv na posouzeni povahy a zavaznosti ¢inu, podstatné
okolnosti  k posouzeni osobnich rodinnych, majetkovych a jinych
pomérd obvinéného a podstatné okolnosti umoziujici stanoveni
nasledku, vySe Skody ¢i bezdlivodného obohaceni. V neposledni fadé
jsou jim okolnosti, které vedly k trestné ¢innosti nebo které spachani
trestného ¢inu umoznily.

Jednotlivé zvlastni aspekty predmétu vysetfovani kybergroomingu
1ze rozdé€lit do nasledujicich kategorii:

1. informace o utoku;

2. informace o pocitatovém systému;

3. informace o datech;

4. informace o pachateli;

5. pfipadna mnohost ttokd.'’

Informacemi o utoku rozumime informace 0 metodach a formeé
navazovani kontaktl mezi pachatelem a ditétem, 0 samotné povaze
utoku (tedy zda $lo pouze 0 komunikaci v ramci kyberprostoru, ¢i zda
doslo k osobnimu setkéni, pti kterém pachatel dité pfimél k pohlavnimu

17 Kategorizace zvlastnich aspektli pfedmétu vySetfovani bude obdobn4, jako je tomu v piipads
obecné kybernetické kriminality. Srov.: KOLOUCH, J. CyberCrime, s. 406 — 407.

86



Odborné ¢lanky

styku ¢i jej zneuzil K vyrobé pornografie), pripadné také o0 nasledku
zplisobeném jednanim pachatele. Vysetfovani se bude zamétovat
zejména na obsahovou stranku komunikace mezi pachatelem a obéti
kybergroomingu. V ptipadé vySetfovani kybergroomingu je tieba
posuzovat povahu zvolenych slovnich formulaci a sdélovanych
skute¢nosti, jelikoz podle povahy azplsobu komunikace mezi
pachatelem aobéti je posuzovan umysl pachatele primét dité
k sexudlnim praktikam a intenzita praktik, ke kterym utok sméfoval.’®

Pro naplnéni znaki skutkové podstaty trestného ¢inu navazovani
nedovolenych kontaktd s ditétem je rovnéz dilezité posouzeni, zda to
byl pravé pachatel, kdo pfipadnou osobni schtizku mezi nim a ditétem
inicioval.

Informacemi o poditatovém systému rozumime piedev§im
informaci o tom, z jakého koncového ptipojného bodu telekomunikaéni
sit¢ byl tok provadeén, tedy z jakého pocitacového systému k utoklim
dochazelo, prostfednictvim ¢ehoz je mozné zjistit, kdo je uzivatelem
profilu na socialni siti, ze kterého byl utok provadén. Piedmétem
vySetfovani tak bude zejména zjisténi IP adresy, ze které se tito¢nik ke
svému profilu na socialni siti jako koncovy uzivatel pfipojoval.

Informacemi o datech rozumime zejména informace o tom, zda
nebylo sdaty manipulovano, tedy zda nedoslo k pozménéni
komunikace mezi pachatelem a obéti, ¢i k upraveé piipadnych fotografii
¢i videi, které obsahuji kriminalistické stopy. Organy ¢inné v trestnim
fizeni museji vramci vySetrovani zkoumat, zda nebyla poruSena
integrita téch dat, ktera mohou slouzit jako dikaz v trestnim fizeni.
U kazdé digitalni stopy je nutné zkoumat jeji pravost. Jak zdurazinuje
Smejkal, u digitalnich stop nelze bez dalsiho presumovat, Ze jsou pravé,
jen proto, ze vzeSly zpocitace.® Pravost informaci ziskanych
z digitalnich stop je tak tfeba v prub&hu fizeni ovérovat.

Co se tyCe osoby pachatele, stéZejnim dil¢im piedmétem
vySetfovani bude prokazani skute¢nosti, zda pachatel védél, ze jeho
jednani sméfuje vaci ditéti mladSimu véku patnacti let. Dovodit
skute¢nost, Ze pachatel védél, Ze se jedna 0 osobu mladsi patnacti let,
lze prostfednictvim analyzy komunikace s obéti, kdy obét bézné
uto¢nikovi svlij ve€k sama sdé€li. Skutecnost, ze pachatel musel znat

18 Usneseni Nejvyssiho soudu ze dne 25.11.2020 sp. zn. 8 Tdo 1041/2020.
1 SMEJKAL, V. Kybernetickd kriminalita. 2. rozsirené a aktualizované vydani. Plzei:
Vydavatelstvi a nakladatelstvi Ales Cenék, 2018. s. 714.
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informaci o véku obéti 1ze vSak také prokazat jiz ze samotného profilu
obéti, kde je v&k uzivatele zpravidla uveden.?

Predmétem vySetiovani bude rovnéz tzv. druhy mysl pachatele,
tedy umysl smétujici ke spéachani jiného sexudln€¢ motivovaného
trestného ¢inu. V tomto ohledu je kli€ové posouzeni povahy sexualné
motivovanych nardzek, které jsou soucasti komunikace mezi
pachatelem a obéti kybergroomingu.?* Pro prokazani zavinéni, které je
Vv pfipadé trestného Cinu navazovani nedovolenych kontaktl s ditétem
vyzadovano ve form¢ umyslu, je nutné analyzovat obsahovou stranku
komunikace mezi pachatelem aobéti kybergroomingu, pii¢emz
V tomto ohledu bude zasadni povaha sexudln¢ motivovanych narazek.
Déle je tieba posoudit, jaka je role pachatele v ramci sexualné ladéné
komunikace, zda je v této komunikaci dominantnim prvkem, ¢i zda je
prvkem pasivnim.

K osob¢ pachatele je v ramci vySetfovani tieba dale zkoumat, zda se
jednalo 0 osobu se sexualni deviaci, ¢i zda se jednalo 0 sexualné
zdravou. Je nutné zdUraznit, ze pro naplnéni skutkové podstaty
trestného Cinu navazovani nedovolenych kontaktl s ditétem neni
zapottebi, aby pachatel byl osobou s pedofilni, hebefilni, efebofilni?? ¢i
jinou sexualni deviaci. Zkoumani dusevniho stavu uto¢nika, zejména
za ucelem zjisténi jeho pripadnych sexualnich odchylek a preferenci,
ma vyznam piedevsim co do uréeni druhu a vyse trestu, piipadné pro
ucely posouzeni, zda je v daném piipad¢ namisté ulozeni ochranného
opatieni. Posouzeni sexualni deviace a jejiho vlivu na jednani pachatele
je rovnéz zasadni pro urCeni, zda v daném ptfipad¢ nebyly vymizelé
ovladaci arozpoznavaci schopnosti pachatele, tedy zda byla osoba
v dobé spachani trestného Cinu pficetnd, ¢i zda nedoslo v dasledku
sexualni deviace alesponi k jejich podstatnému snizeni, tedy zda se
Vtomto piipadé nejednalo 0zmenSenou pricetnost ve smyslu
ustanoveni § 27 trestniho zdkoniku. Zodpovézeni téchto otazek bude
pfedmétem vysSetfeni duSevniho stavu obvinéného znalcem z oboru
sexuologie ve smyslu ustanoveni § 116 trestniho fadu.

Co se tyce Setfeni k mnohosti titokii kybergroomera, jediny Gto¢nik
bude obvykle komunikovat s vétsim poctem potencialnich obéti, aby
zvysil svou Sanci na Gspésné vylakani pornografického obsahu ¢i na

2 Prokizat utoénikovu znalost véku obéti Ize napiiklad také tehdy, kdyz tutoénik na

facebookovém profilu obéti da ,, o se mi [ibi “ u narozeninové fotografie, u které je uveden vék
oslavence.

2 Usneseni Nejvyssiho soudu ze dne 25.11.2020 sp. zn. 8 Tdo 1041/2020. Bod 51.

2 Hebefilii rozumime sexualni deviaci spoéivajici v sexualni néklonnosti vii¢i dospivajicim
divkam, efebofilii naopak rozumime sexualni naklonnost vii¢i dospivajicim chlapctim.
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zneuziti ditéte. Nebyva vyjimkou, ze jeden Gtocnik zaklada vice profila
pod riiznymi identitami, a to i v ramci jediné socialni sité ¢i seznamky.
V ramci vySetfovani je tak zapotfebi provazat jednotlivé ucty a aliasy
zalozené a vyuzivané jedinym uto¢nikem s touto konkrétni osobou,
resp. zpravidla také s jednim pocitacovym systémem, ze kterého utoky
¢inéné prostiednictvim vétstho poctu Ucth smeéfovaly, ato
prostfednictvim identifikace shodnych markantd technického (IP
adresy) inetechnického (jméno, prezdivka, modus operandi)
charakteru.

4. Zvlastnosti podnéta vySetifovani

Kybergrooming probihd vétsinou skryté abez védomi organd
¢innych v trestnim fizeni, stejné tak bez védomi rodicu, uciteli
a dalsich dospélych osob, které by bylo mozné z hlediska kriminologie
oznatit za tzv. schopné strazce®. Tam, kde by v piipadé groomingu ve
skute¢ném svété pachateli hrozilo odhaleni jiz samotnou pfitomnosti
jinych dospélych osob (napt. na détskych hftistich, v okoli skol, ale
rovné¢z také na détskych taborech ¢i v zajmovych krouzcich), se
Vv ptipadé kybergroomingu miize uto¢nik skryt pod anonymnim plastém
kyberprostoru. Ze samotné anonymni povahy kyberprostoru a z jeho
domnélé oddé€lenosti od skute¢ného svéta vyplyva jeden ze zasadnich
kriminologickych aspektii kybergroomingu, kterym je jeho relativné
vysoka latence.

Oproti jinym typum kybernetické kriminality vysokou latentnost
tohoto fenoménu podporuje rovnéz skuteCnost, Zze se détské obéti
kybergroomingu boji rodi¢im ¢i jinym dospélym osobam sdélit, ze se
stalo obéti internetového utocnika. Deétské obéti kybergroomingu,
obzvlasté ty mladsi, se zpravidla domnivaji, ze ony samy se dopustily
néceho zakazaného a ze budou potrestany, a to napiiklad rodicovskym
zakazem nebo omezenim uZzivani internetu ¢i socialnich siti. Z téchto
divodl byva samo dit¢ oznamovatelem jen v ojedinélych ptipadech.
Trestni oznameni zpravidla podava rodi¢ ditéte, pedagog ¢i jind dospéla
osoba. Pokud dochazi k ozndmeni samotnym ditétem, takové oznameni
byva ucinéno na popud prave téchto osob. Z toho muze vyplyvat

2 Z anglického terminu ,,capable guardians®. Jedna se o osoby, které svou pouhou p¥itomnosti
odrazuji potencialni Gito¢niky od spachani trestného ¢inu. Jde o soucast teorie rutinni ¢innosti
Cohena a Felsona, srov.: COHEN, L. E., FELSON, M. Social Change and Crime Rate Trends:
A Routine Activity Approach. American Sociological Review [online]. 1979, 44 (4) [cit. 2023-
04-15]. Dostupné z: doi:10.2307/2094589.
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prvotni neochota ¢i zdrzenlivost obéti kybergroomingu spolupracovat
S organy ¢innymi v trestnim fizeni na odhaleni a dopadeni pachatele.
V tomto ohledu je nutné si uvédomit, Ze obét’ kybergroomingu nemusi
pocitovat zdjem rodich aokoli (potazmo zijem orgént cinnych
V trestnim fizeni) na vySetfeni véci a na dopadeni a potrestani pachatele
jako zdjem vlastni. Jak jiz bylo vySe uvedeno, kybergrooming spoc¢iva
V navazani pratelského az intimniho vztahu s ditétem, ktery nemusi byt
naslednym sexudln¢ motivovanym natlakem na dité zcela pietrhan.
Motivaci ditéte nespolupracovat s policii tak muze kromé studu
astrachu z potrestani jeho samotného pramenit rovnéZ ze snahy
uto¢nikovi pomoci.

Ptfi absenci osob, které by kybergrooming oznamovaly, se nabizi
feSeni v podobé vyhledavani trestné Cinnosti samotnymi organy
cinnymi v trestnim fizeni, tedy zjistovani informaci 0 trestnych ¢inech
na zakladé vlastni operativné pétraci ¢innosti ttvarti Policie Ceské
republiky. V kontextu nedavnych projektt, které mély za cil informovat
vefejnost 0 hrozbach internetového predatorstvi za pomoci vytvoreni
faleSnych profilt déti, jakymi byly dokumentarni film autorti Vita
Klusaka aBarbory Chalupové snazvem V Siti & potad Cernota
internetové televize stream.cz, by bylo mozné uvazovat 0 vyhledavani
a,,chytani“ kybergroomerli za pomoci falesnych détskych profild
vytvafenych aspravovanych pfimo pfislusniky Policie Ceské
republiky. Dle Krupicky vSak takové postupy mohou hranicit s fizenou
policejni provokaci a jsou nepfipustné bez podezieni na konkrétni
osobu.®* Dle néazoru autora ¢lanku vSak mize byt piipadna
institucionalizace vyhledavani profili kybergroomert ,,policejnimi
agenty” pii souCasném Setfeni tustavné zarucenych prav a svobod
dotéenych osob v souladu s principy ¢eského trestniho prava
procesniho a mohlo by jit 0 vhodny navrh de lege ferenda.?®

Organy ¢inné v trestnim fizeni se 0 existenci profild uto¢nikd na
socialnich sitich a 0 dal$sim zavadném obsahu spojeném se zneuZivanim
déti véetné détské pornografie dozvidaji rovnéz prostfednictvim tzv.
reportu vV ramci projektu CyberTipline americké neziskové organizace

% KRUPICKA, J. Kybergrooming — zrcadlo spole¢nosti?, s. 352.

% Piikladem ze zahrani¢i miize byt operativné patraci ¢innost britské policie v kyberprostoru,
tzv. covert sting operations, kdy policie pravé na vySe uvedeném principu ,lovi*
kybergroomery. Tato ¢innost ma pfisn¢ stanovené mantinely, kdy nesmi ze strany policejniho
organu dochazet k zadné formé iniciace komunikace s uto¢nikem, policejni organ musi byt
Vv této komunikaci zdrzenlivy a nesmi sdm iniciovat osobni schiizku. Zdroj: Online grooming
and UK law. Childnet International [online]. [cit. 2023-04-17]. Dostupné z:
https://www.childnet.com/wp-content/uploads/2014/08/online-grooming.pdf.
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National Center for Missing & Exploited Children (,NCMEC®).
Provozovatelé socialnich siti a dalSich internetovych sluzeb poskytuji
spolecnosti NCMEC informace 0 zavadném obsahu, ktery na svych
sitich detekuji. Na zaklad¢ téchto dat jsou vypracovavany reporty, které
jsou prostfednictvim instituci mezindrodni justiéni a policejni
spoluprace preposilany orgdniim ¢innym v trestnim fizeni stat, na
jejichz izemi se to¢nik dle zjisténé IP adresy nachazi.?® Tyto reporty
jsou v piipadé Ceské republiky zasilané prostiednictvim EUROPOLu
Utadu Sluzby kriminalni policie a vySetfovani Policejniho prezidia
Policie Ceské republiky. Obsahem t&chto reportd jsou piedevsim
soubory ¢i zaznamy komunikace, které byly vyhodnoceny jako
zavadné, spole¢né s ¢asovymi znackami, udaji 0 profilu uto¢nika, 1P
adresami jednotlivych pfihlaseni, ¢ast podezielych aktivit a dalsich
informaci, na zaklad¢ kterych lze provést jednoznacnou identifikaci
zatizeni, ze kterého byl utok proveden, potazmo i samotného
pachatele.?

Vylouceno neni ani oznadmeni u¢inéné pravnickou osobou, zpravidla
bude takovou osobou provozovatel socialnich siti ¢i jinych sluzeb
v ramci kyberprostoru, ¢i ISP?, Oznamovatelem miize byt v pripadé
kybergroomingu rovnéz $kola ¢i jina vychovné vzdelavaci instituce,
podobné jako je tomu rovnéZ U jinych druht mravnostni kriminality
pachané na détech.?

5. Typické vySetiovaci situace

Vysetfovaci situaci rozumime stav, v némz se naléza vysetfovani
v uritém momentu, Vnémz se rozhoduje o dal$im postupu ve
vySetiovani.®® Tento stav je determinovan mnoha proménnymi, z nichz

je zhlediska typizace vySetfovacich situaci nejpodstatnéjsi stupen
informacni urcitosti, tedy kvalita akvantita informaci, které jsou

% CyberTipline Reports [online]. NCMEC [cit. 2023-04-15]. Dostupné  z:

https://iwww.missingkids.org/gethelpnow/cybertipline/cybertiplinedata#reports.

Nékteré piipady dopadeni pachatele na zakladé mezinarodni spoluprace s NCMEC byly

v Ceské republice medializovany. Piikladem je piipad zneuZivani sedmileté divky otcem, ktery

si styk nahraval na mobilni telefon. Zdroj: Muz mél zneuZivat malou hol¢i¢ku. Policie CR

[online]. [cit. 2023-04-15]. Dostupné z: https://www.policie.cz/clanek/muz-mel-zneuzivat-

malou-holcicku.aspx.

Internet service provider (zkr.), v pfekladu (z angl.) poskytovatel internetového piipojeni.

2 CHMELIK, J. Rukoveét kriminalistiky. Plzeti: Vydavatelstvi a nakladatelstvi Ale§ Cengk, 2005.
s. 339.

% PORADA, V. Kriminalistické stopy: teorie, metodologie, praxe, s. 838.
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obsahem souboru poznatkd o trestném ¢inu a o jeho pachateli, jez ma
v dany moment organ ¢inny v trestnim fizeni k dispozici.®! Dalsimi
faktory mohou byt podminky materialni, organiza¢ni i personalni, které
se budou lisit naptiklad podle materidlni vybavenosti vysetfujicicho
utvaru, podle osobnosti vySetiovatele, jakoz i podle okolnosti, jenz ze
strany orgéanu ¢inného v trestnim fizeni ovlivnit nelze, jako je pocasi ¢i
politicko-spole¢enska  situace.  VySetfovaci situaci v pfipadé
kybergroomingu ovliviiuje také uroven rizikového chovani déti na
internetu ¢&i celkova kyberneticka gramotnost ve spole¢nosti.® Aktualni
vySetfovaci situace determinuje, jaké vySetiovaci verze budou
vytyCeny, které ukony budou provedeny jako prvotni ajak bude
probihat nasledn4 etapa vySetfovani.

Typickou pocate¢ni vySetiovaci situaci v piipadé kybergroomingu
bude situace, v niz organy ¢inné v trestnim fizeni zjisti skute¢nosti
nasvédcujici tomu, ze se stal skutek, v némz je spatfovan trestny Cin,
v hrubych rysech pak mohou znat i skute¢nosti objasnujici zptisob
spachani pfedmétného trestného ¢inu, které mohou byt obsahem jiz
samotného trestniho oznameni, ptijatého reportu NCMEC ¢i oznameni
jiného subjektu.

Pocatecni vysetfovaci situace kybergroomingu se pak budou lisit
podle toho, zda jiz od pocatku vysetfovani zndme totoznost utoc¢nika
(jinymi slovy zda vystupuje pod svym skuteénym jménem — v idealnim
piipadé se sou¢asnym uvedenim datumu narozeni), ¢i zda vystupuje
toliko pod piezdivkou ¢&i zda pouziva fale$nou identitu.*® Ztotoznéni
utocnika podle informaci vyplyvajicich z profilu na socidlnich sitich je
mozné na zakladé jednoduché provérky ucinit také v ptipadech, kdy
neni uvedeno pi¥imo jeho jméno a datum narozeni, ale je uvedena jeho
e-mailova adresa ¢i telefonni ¢islo.>

31 Tamtéz, s. 838.

%2 HEJDUK, M. Kriminalistické aspekty odhalovéni, provéfovani a vySetfovani pocitadové
mravnostni kriminality. Bezpecnostni teorie a praxe. Praha: Policejni akademie. 2021 (1). [cit.
2023-04-15]. Dostupné z: https://veda.polac.cz/wp-content/uploads/2021/04/Kriminalisticke-
aspekty-odhalovani-proverovani-a-vysetrovani-pocitacove-mravnostni-kriminality.pdf. s.71.
Srov. typické pocateéni situace v piipadé obecné kybernetické kriminality: PORADA, V.
Kriminalistické stopy: teorie, metodologie, praxe, s. 967 — 969.

A to provérkou uvedenych tdaju v policejnich informacnich systémech jako jsou IS Telefony
¢i Centralni databaze objektl, ve které mtizeme rovnéz zjistit piipadné provazani s jinymi jiz
diive Setfenymi incidenty.

33
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6. Typické vySetrovaci verze

VySetfovacimi verzemi v kriminalistice rozumime jeden z druht
tzv. kriminalistickych verzi, mezi které dale fadime operativné-patraci
verze a soudni verze.®*® Kriminalistickymi verzemi rozumime metodu
kriminalistické praxe spocivajici ve vyvozeni a provérce vSech dosud
opodstatnénych domnének 0 pri¢inach a formach spojeni vsech jevi
kriminalisticky vyznamné udalosti jako realné¢ moznych objasnéni
doposud zjisténych skutecnosti. Cilem kriminalistickych verzi je
provérka doposud zjisténych skutecnosti a ziskani znalosti 0 novych
skute¢nostech, pficemz kriminalistické verze jsou potiebné pro
zaméieni dal$iho priibéhu vysetfovani.®

V piipadé trestnépravniho postihu kybergroomingu je stfedobodem
vySetifovani objasnéni skuteCnosti prokazujicich ¢i vyvracejicich
naplnéni znaku subjektivni stranky trestného ¢inu ve formé timyslu.
Vyty€ené vysetfovaci verze se tak budou alesponl zpocatku priméarné
zaobirat existenci ¢i neexistenci umyslu pachatele dité prosttednictvim
kybergroomingu zneuzit. Typické vySetiovaci verze mohou byt
v pfipadé, Ze je skutek kvalifikovan jako navazovani nedovolenych
kontaktd s ditétem podle ustanoveni § 193b trestniho zakoniku,
s ohledem na vySe uvedené vytyCeny takto:

1. osoba vylakala dit¢ k osobni schiizce sumyslem jejiho
pozd¢€jsiho sexualniho zneuziti ¢i vyroby pornografického
materialu, pficemz védéla, ze se jedna o dit¢ ve véku mladsim
patnacti let;

2. osoba nabidla ditéti osobni schiizku bez timyslu jejiho pozdéjsiho
sexualniho zneuziti ¢i vyroby pornografického materialu;

3. osoba nabidla ditéti osobni schiizku za ucelem sexu ¢i vyroby
pornografického materialu, avSak zarovein se domnivala, Ze se
jedna o0 osobu stars$i patnacti let.

7. Specifika pocatecnich ukonu

Bezprostfedné poté, co se organ cinny v trestnim fizeni dozvi
0 skutecnostech ditvodné nasvédEujicich tomu, ze doslo ke spachani
trestného ¢inu, je zapotiebi ucinit neodkladné tkony, kterymi se rozumi

3 KONRAD, Z., PORADA, V., STRAUS, J., SUCHANEK, J. Kriminalistika: kriminalistick
taktika a metodiky vySetfovani. 2. rozsifené vydani, s. 21.
% Tamtéz, s. 20.
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ty tkony, jejichz v€asné neprovedeni by mohlo zmatit ucel trestniho
fizeni.

V pfipadé kybergroomingu se u vymezeni pocateCnich ukont
projevuje zejména jeho kybernetickd podstata, proto bude V planu
vySetfovani pfednim pfickam vévodit zajiSténi kriminalisticky
relevantnich dat, primarné tedy zajisténi komunikace mezi pachatelem
a obéti. Zasadni je rovnéz zjisténi IP adresy pocitacového systému, ze
kterého se uto¢nik ke svému profilu pfihlasoval, a to véetn¢ data a Casu
pfipojeni prostfednictvim této adresy k dané siti.

Klicové je vtomto ohledu véasné zajisténi prihlaSovacich logi
k ac¢tu uto¢nika obsahujicich IP adresy, které si lze vyzadat od
provozovatele dané socialni sité¢ ¢i jiné sluzby. Za soucinnosti
s poskytovateli internetového piipojeni (ISP), ktefi po dobu Sesti
mesicti uchovavaji informace 0 pocitaCovych systémech vcetné IP
adres, casu a délky pouzivané sluzby, lze pak pomoci piihlasovacich
loglh k danému uctu urcit koncovy pfipojny bod, tedy pocitacovy
systém, ze kterého byl utok veden.*’

Pocate¢nim tikonem ve véci je rovnéZ ohledani uzivatelského uctu
uto¢nika a uzivatelského uctu obéti na predmétné socialni siti ¢i jiné
sluzbé. Ohledani uzivatelského UcCtu organy Ccinime za ucelem
prvotniho zajisténi kriminalistickych stop nachazejicich se pfimo na
profilu uzivatele socidlni sit¢ ¢i jiné sluzby, nez dojde ke zmrazeni
a poskytnuti téchto dat provozovatelem sluzby. VySettovatel potizuje
prostfednictvim printscreenti obrazovky zaznamy 0 vetejné dostupnych
informacich Kk pfedmétnému uétu, kterymi mohou byt jméno ¢i nick
uctu, ptiloZzena fotografie, seznam pratel, zvefejnéné statusy, webovou
adresu Uctu a dalsi data. Soucasti ohleddni by mélo byt zajiSténi tzv.
jednoznacného identifikatoru tuctu, tedy unikatniho nezmeénitelného
kédu uctu, ktery kazdy jednotlivy ucet v ramci predmétné sit€ odlisuje
od ostatnich uctl, pfi¢emz se takovy kod neméni nehledé na piipadné
zmény jména, nicku, profilové fotografie ¢i dalSich udaji. Ohledani
uzivatelského uctu se tidi ustanovenim § 113 trestniho fadu a je tfeba
oném vyhotovit protokol. Stejnym zptisobem lze ucinit prvotni
ohledani komunikace mezi uto¢nikem a ditétem pfi pfijeti trestniho
oznameni.

Pro tadné zajisténi komunikace mezi pachatelem a obéti je vSak
tieba co nejrychleji zajistit data nachazejici se na serverech tietich osob,
zpravidla provozovatell socialnich siti a dalSich internetovych sluzeb,

8 HEJDUK, M. Kriminalistické aspekty odhalovéni, provéfovani a vySetfovani pocitadové
mravnostni kriminality, s. 73 — 74.
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ato tak, aby nedoslo k jejich odstranéni ¢i pozménéni uto¢nikem
v dtsledku jeho obavy z trestniho stihdni. Z diivodu pozadavku na
zachovani dat v nezménéné podobé pied jejich zajisténim je tieba
vyuzit institutu piikazu Kuchovani dat, tzv. data freezing ¢i data
preservation, ve smyslu ustanoveni § 7b odst. 1 trestniho fadu.
V ptipadé zadosti Ceskych organi ¢innych v trestnim fizeni 0 uchovani
dat nachazejicich se v datovych centrech umisténych na izemi jinych
statl, coz se tyka vétSiny ,,velkych® provozovatelii internetovych
sluzeb, 1ze pak postupovat urychlené dle ustanoveni § 65a odst. 1
zakona ¢. 104/2013 Sb., 0 mezinarodni justiéni spolupraci ve vécech
trestnich, ve znéni pozdéjSich predpist, u néhoz dochdzi k zadost
0 uchovani dat ¢eskymi organy cestou piimé komunikace mezi Narodni
centralou proti terorismu, extremismu a kybernetické kriminalité
Policie Ceské republiky, ktera pro Ceskou republiku plni funkci
kontaktniho mista podle mezinarodni smlouvy, a pfislusnym
zahrani¢nim utvarem.

Takto uchovana data si posléze organ Cinny v trestnim fizeni vyzada
od provozovateli sluzeb prostfednictvim pfislusnych zajistovacich
institutt trestniho prava procesniho, ato sohledem na povahu
zajistovanych dat bud prostfednictvim ustanoveni § 158d odst. 3
trestniho fadu v piipad€, Ze se jedna 0 Samotnou obsahovou stranku
komunikace, nebo prostiednictvim postupu dle ustanoveni § 88a
trestniho fadu pro pfipad, Ze se jedna o0udaje o telekomunika¢nim
provozu.

V piipadé, Ze je jiz od pocatku znama osoba, ktera Gtoky provadéla,
resp. je znam pocitacovy systém, z néjz byly Utoky provadény, je
zapotiebi neodkladné¢ provést ohledani mista cinu, respektive
domovni prohlidku pfipadn¢ prohlidku prostor neslouzicich
k bydleni® a zajistit veskeré nalezené hmotné nosic¢e dat a samotny
pocitaCovy systém, ze kterého byly utoky provadény, a provést jejich
ohledani. Pti téchto ukonech by méla byt zajisténa pritomnost experta
Z oboru vypocetni techniky, ktery navrhuje rozsah zajisténi pro potieby
pocitaCové expertizy a zajistuje podrobné zadokumentovani situace,
zejména stavu techniky v dobé zahajeni ukonu, dale informace o0 tom,
zda je ¢i neni technika v provozu a zda je pfipojena k siti elektronické
komunikace.®® V ptipadé piitomnosti vétsiho poétu pocitadovych

% Pfipadn& osobni prohlidku za uelem zajidténi mobilniho telefonu ¢i jiného pienosného

zafizeni ¢i nosice, kterou ma osoba u sebe.
3 KONRAD, Z., PORADA, V., STRAUS, J., SUCHANEK, J. Kriminalistika: kriminalisticka
taktika a metodiky vySetfovani. 2. rozsifené vydani, s. 348 — 349.
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systémll je tfeba se soustfedit rovnéz na piipojeni jednotlivych
pocitacovych systémi k internetové siti, ato co do zjisténi zplisobu
pfipojeni u jednotlivych systémi a co do identifikace jednotlivych ISP
poskytujicich ptipojeni, ptipadné je tieba urcit a zaznamenat topologii
lokdlni sit¢ a propojeni pocitatovych systémi mezi sebou (napf.
v piipadé vedeni ttoki skrze firemni po&itac).*

8. Specifika naslednych ukonii

Klicovym momentem celého vySetiovani je vyslech obéti trestného
¢inu — ditéte. V tomto bod€ vySetfovani se nejintenzivnéji projevi
povaha kybergroomingu jakoZzto trestného ¢inu mravnostniho, z ¢ehoz
vyplyva pozadavek na vysoce profesionalni praci s obéti, a to z divodu
obzvlasté vysokého rizika jeji sekundarni viktimizace.

Vyslech ditéte jakozto obéti trestného ¢inu by méla vzdy vykonavat
osoba, kterd je vtéto oblasti vySkolenym specialistou. Vyjimkou
mohou byt situace, kdy nelze takovou osobu zajistit a kdy by pozd¢;jsi
provedeni ukonu mohlo zmafit ucel trestniho fizeni. |V takovém
piipadé je vSak vzdy tfeba dbat 0to, aby nebylo dité vyslechem
traumatizovano aaby bylo co nejvice redukovano riziko vzniku
sekundarni viktimizace ditéte. Je-li to pro dité vyhodné, mél by byt
vyslech ditéte provadén ve specidlni vyslechové mistnosti.*!

Klast otazky ditéti jingymi osobami je v souladu s ustanovenim § 102
odst. 3 trestniho fadu mozné pouze prostiednictvim vyslychajiciho.
Vzhledem Kk povaze kybergroomingu pak bude u vyslechu déti
mladsich patnacti let obvykle pfitomen organ socialné-pravni ochrany
déti nebo osoba majici zkuSenosti S vychovou mladeze. Vhodna je
rovnéz pritomnost détského psychologa. Rovnéz lze zminit, Ze vyslech
déti mladsich patnacti let by mél byt provadén v dopolednich hodinach.

Specificky pfistup k détské obéti mravnostniho trestného ¢inu by se
mél projevovat ve vSech stadiich vyslechu. Jiz pfed zacatkem

4 KOLOUCH, J. CyberCrime, s. 427 — 428.

4 Specialni vyslechova mistnost je pfizplisobena détem tak, aby co moZna nejvice navozovala
pocit bezpedi a pohody. Nezbytnou soucasti vybaveni jsou demonstra¢ni pomiicky — panenky
Jaja, Paja, maminka, tatinek, babi¢ka a déda, na kterych dit¢ mize popsat zneuziti méné
traumatizujicim zptisobem. Zdroj: Standard vybaveni specialni vyslechové mistnosti pro
détského udastnika trestniho Fizeni [online]. Policie CR [cit. 2023-04-17]. Dostupné z:
https://www.mvcr.cz/clanek/standard-vybaveni-specialni-vyslechove-mistnosti-pro-detskeho-
ucastnika-trestniho-rizeni.aspx.
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samotného vyslechu je dilezité vhodnym zptisobem navazat kontakt
s ditétem, pii kterém je zasadni ziskat jeho divéru.*?

V uvodni fazi vyslechu je tfeba dit€ poucit, ato pfimétené jeho
véku. Uelem poucdeni ditéte neni pouze dodrzeni zikonnych
pozadavkd vyslechu aSetfeni prav vyslychané osoby, ale také
seznameni ditéte s tim, co se konkrétné bude dit a jak bude rozhovor
probihat, ¢imz by m¢la vyslychajici osoba dité do jisté miry uklidnit.

Je tfeba zdiraznit, ze traumatizujici povaha kybergroomingu mutize
mit vyznamny vliv na kvalitu vypovédi ditéte, které se stalo obéti tohoto
typu jednani. Dle Cirtkové mohou vypovéd ditéte, které se stalo obéti
mravnostni  kriminality, negativné¢ ovliviiovat nékteré obranné
mechanismy jeho psychiky, jako je:

— wytésnéni — urCité traumatizujici komponenty déje mohou byt
vytésnény, jelikoz vzpominky na tyto déje mohou psychiku
ditéte siln€ destabilizovat;

— popreni — dité se brani akceptovat realitu tim, Ze ji zcela popie;

— disociace — vzpominky na traumatizaci nejsou integrovany do
celkového vnitini Zivota obéti, a¢ nejsou vytésnény (v mysli
dité¢te dochazi k odstépeni ,,dobré stranky“ a,zlé stranky*
pachatele, jako by $lo 0 dvé odlisné osoby);

— idealizace — devalvace — mozna je také idealizace pachatele
ditétem jdouci ruku v ruce s devalvaci sebe sama ¢i svého okoli
(naptiklad rodict), a to za Gcelem iluzorniho vyhnuti se konfliktu
s blizkou osobou, kterou pro dité kybergroomer ptedstavuje;

— identifikace s agresorem — je rovnéz mozna vnitini akceptace
pachatele ditétem a jeho identifikace s nim.*

Znalost uvedenych obrannych mechanismi ega ditéte, ato za
soucasné schopnosti identifikovat vzpominkové mezery v paméti
vyslychaného, je klicova pro korektni vedeni vyslechu ze strany organu
¢inného v trestnim Fizeni ipro posuzovani vérohodnosti vypovédi
ditéte — ob&ti.** Vyslychajici musi pocitat rovnéz se zvySenou
sugestibilitou ditéte, tedy veétSi nachylnosti ditéte ,,vyhovét™
vyslychajicimu kladnymi odpovéd’'mi na otazky.

Vyznamnym naslednym tkonem vySetfovani je analyza zajisténych
digitalnich stop, jez mohou byt nositeli dikazl v trestnim fizeni, které
se provadi za pomoci znaleckého zkoumani stop — digitalni forenzni

2 CIRTKOVA, L. Forenzni psychologie. 3., upr. vyd. Plzeii: Vydavatelstvi a nakladatelstvi Ales
Cenek, 2013. 5. 179.

4 Tamtéz, s. 178 — 179.

“  CIRTKOVA, L. Forenzni psychologie. 3., upr. vyd., s. 179.
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analyzy. Pro praci s digitdlnimi stopami je klicové, aby bylo
v okamziku jejich pouziti jako diikazu mozné prokazat, Ze v priubchu
fizeni nedoslo k jejich modifikaci. Zékladni zésadou zajistovani
digitalnich stop je proto zdsada zachovani integrity digitalni stopy.
Pii praci s digitalnimi stopami, od jejich zajisténi, pies jejich analyzu
az do ukonceni znaleckého zkoumani a nasledné ptedlozeni stopy jako
dikazu pied soudem, je tfeba dodrzovat urCité principy, které
k naplnéni této zasady vedou.*® Pfedné je tieba pracovat — pokud je to
v dané situaci mozné — S tzv. duplikatem digitalni stopy, kterym se
rozumi ptesna bitova kopie datového nosice, tedy ptfesnd digitalni
reprodukce vSech datovych objekti obsazenych na origindlnim
fyzickém nosici dat pfenesena na nosi¢ dat stejného typu. Oproti tomu
bézna kopie digitalni stopy, u které nedochazi k pienosu dat na stejny
typ média, nemusi obsahovat veskeré informace originalniho nosice,
jeji priikazni a technick4 hodnota tak bude niz$i.*® S pouhou kopii dat
se budeme muset spokojit v ptipad¢, ze nemame piistup k fyzickému
nosici. Pro zajisténi integrity digitalni stopy je tfeba dale provést
autentizaci duplikatu digitalni stopy prostfednictvim kontrolniho
souctu, tzv. hashe.*” Ové&fovani hashe by mélo byt provadéno priib&zné,
ato zejména, pokud nedochazi k analyze dat bezprostiedné po jejich
zajisténi.*®

Smejkal k tomuto uvadi, Ze pofizeni bitovych kopii a jejich nasledné
hashovani ptichazi v uvahu v ptipadé¢ analyzy ,,nezivych“ zatizeni,
kterymi se rozumi statické datové nosice. V soucasné dob¢ se vSak stale
Castéji objevuje potieba zajistovat tzv. dynamicka pamét'ova zafizeni,
u kterych by odpojeni ¢i vypnuti mohlo vést k nendvratné ztraté
relevantnich dat, nebo takové odpojeni neni vzhledem k povaze
systému vibec mozné. Pti zajistovani dat z téchto systémi pak nutné
dochazi kur¢itétmu zisahu do samotného pfedmétu zkoumani,
vzhledem ke skute¢nosti, Ze pro uchovani dat ¢i pro analyzu béziciho
systému je tieba spustit program, ktery do integrity datového nosice ¢i
systému vzdy do jisté miry zasdhne, jinymi slovy provede zménu

% SMEJKAL, V. Kyberneticka kriminalita. 2. rozsitené a aktualizované vydant, s. 700.

PORADA, V. Dokazovani obsahu elektronickych dokumentii. KoSicka bezpecnostna revue.
Kosice, 2012, 2012 (2), 104 - 108. s. 105.

Jedna se o proces, pii kterém je soubor dat pfeveden na zaklad¢ urité matematické funkce do
relativné malého ¢isla, pficemz opétovnym pouzitim stejného algoritmu lze porovnanim
vyslednych ¢isel zjistit, zda doslo ke zméné v ptivodnim souboru dat.

AMIRIDU, R. Zajisténi integrity elektronického ditkazu. Brno, 2021. Diplomova prace.
Masarykova Univerzita. Vedouci prace JUDr. Mgr. Jakub Harasta, Ph.D.
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vtakovém  systému.*®*  Zajisfovani  avyhodnocovani  stop
v dynamickém prostfedi se oznacuje jako Live Forensics, resp. Live
Data Acquistition.®® Integrita digitélnich stop tak v téchto piipadech
nemiize byt zajisténa zcela do dusledku.

Obsahem samotné digitalni forenzni analyzy jsou aktivity smétujici
k analyze vSech procest, které vznikly v prib&éhu kriminalisticky
relevantni udalosti, a to tak, aby mohlo byt na zakladé vysledkt analyzy
zodpovézeno na zakladni kriminalistické otazky Kdo? Co? Kde?
Kdy? Jak? Pro¢?. Vysledkem digitalni forenzni analyzy je pak
znalecky posudek. *!

Vyznamnym ndslednym tkonem vysetfovani kybergroomingu je,
jak jiz bylo uvedeno diive, znalecké zkoumani dusevniho stavu
utofnika, ato predevSim co do potvrzeni €i vyvraceni hypotézy
0 sexualni deviaci pachatele ajejim pfipadném vlivu na spachani
trestného Cinu. Ustanoveni § 116 odst. 1 trestniho fadu stanovuje
pozadavek, aby K vySetfeni duSevniho stavu obvinéného byl piibran
znalec z oboru psychiatrie. Pfibrani jediného znalce v oboru sexuologie
bude vtakovém piipadé vzhledem k pozadavku vyjadieném
ustanovenim § 116 odst. 1 trestniho fadu mozné toliko v ptipadg, Ze se
bude zaroveni jednat 0 znalce se specializaci v oboru psychiatrie,
Vv jiném piipadé bude ke znalci v oboru sexuologie nutné piibrat
znalce v oboru psychiatrie.5?

Samotné sexuologické vySetfeni zahrnuje anamnestické vySetfeni
pachatele, zpracovani informaci ze spisU a penilni pletysmografii
(,,PPG*“).>® Pfi PPG vySetieni se u vySetfované osoby za pomoci
falometru (jinak také pletysmografu) méti prokrveni penisu ¢i pochvy
¢i jiné fyziologické odezvy pii promitani obrazki sexualné deviantni
i nedeviantni povahy. Dle Prochazky pak zpravidla znalec dospé&je
k jednomu ze tii typt forenzné sexuologickych zavért:

4 SMEJKAL, V. Kyberneticka kriminalita. 2. rozsitené a aktualizované vydant, s. 699.

K rozdilnosti zajistovani kopii ,,zivych* a ,,nezivych* zatizeni viz KOLHE, M, AHIRAO, P.
Live Vs Dead Computer Forensic Image Acquisition. International Journal of Computer
Science and Information Technologies. 2017, 8 (3), s. 455-457.

PORADA, V. Kriminalistika: technické, forenzni a kybernetické aspekty. 2. aktualizované
a rozsitené vydani, s. 720.

52 SAMAL, P. § 116 [VySetfeni obvinéného]. In: SAMAL, P. Trestni idd: komentdr-. 7., dopl.
a preprac. vyd. V Praze: C.H. Beck, 2013. Velké komentafe. s. 1648—-1649.

PROCHAZKA, L. Poznamky z oboru soudni sexuologie. Ceska a slovenskd psychiatrie
[online]. [cit. 2023-04-18]. Dostupné z: http://www.cspsychiatr.cz/detail.php?stat=35.
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1. v pfipad¢, Ze se pachatel dopustil predmétné trestné Cinnosti,
potom — sohledem na dalsi zjisténé odborné relevantni
informace — je postizen poruchou sexualni preference;

2. pachatel je nepochybné postizen poruchou sexualni preference,
bez ohledu na to, zda mu bude ¢i nebude predmétné sexualné
motivované jednani prokdzano;

3. pachatel nepochybné neni postizen poruchou sexualni
preference, bez ohledu na to, zda mu bude ¢i nebude predmétné
sexualné motivované jednani prokazano.>

Pti zkoumani pfitomnosti ovladacich schopnosti pachatele v dobé

¢inu, resp. jejich pfipadného zmenseni, bude sexuologické zkoumani
zaméteno zejména na:

1. intenzitu pohlavni aktivity a pohlavniho pudu pachatele;

2. rozsah a silu jeho psychickych zabran;

3. schopnost adaptace na spolecensky piijatelné formy sexualniho
chovani.*®

9. Zapojeni verejnosti do vySetfovani a prevence

Vzhledem k vysoce latentni povaze kybergroomingu je pro u¢innou
ochranu spole¢nosti pied timto spolecensky Skodlivym jevem zasadni
nejen to, aby rodice, Skoly iorgany vefejné moci véasné a spravné
reagovaly na jiz probéhly tutok, ale klicova je pfedevsim jejich snaha
0 G¢innou prevenci. Drtiva vétSina rizikovych komunikaci mezi
potencialnimi pachateli a potencialnimi obétmi kybergroomingu totiz
zustane pii sebevétsi snaze jejich zraku ukryta. Cestou, jejimz
prostiednictvim lze stimto stavem bojovat, neni ditéti internet
zakazovat ¢i jej v jeho uzivani nepfiméfené mife omezovat. Realitou
soucCasného svéta je — chté nechté — presun lidské komunikace a ¢innosti
do kyberprostoru, pfi¢emz ze samotné podstaty spolecnosti musi nutne
dochazet k pfesunu spoleCenskych jevii pozitivnich i negativnich.
Z tohoto hlediska je pak naopak zadouci détem pii jejich interakci
s kyberprostorem poskytovat tolik svobody, kolik je pfimétené jejich
véku a psychologické zralosti. Je pak zasadni soucasné s poskytnutim
dostatecného prostoru ucit déti kybernetické gramotnosti a obecné
ostrazitosti pii jednani s cizimi lidmi, ato tak, aby si dit¢ dokazalo

% Tamtéz.
% PORADA, V. Kriminalistika: technické, forenzni a kybernetické aspekty. 2. aktualizované
a roz§ifené vydani., s. 656.
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vytycit vlastni hranice a aby se naucilo v siti bezpe¢n¢ pohybovat. Jak
jiz bylo ostatné uvedeno, jednim z vyznamnych faktorti ovliviyjicich
kriminalistickou situaci je pravé uroven ostrazitosti déti pohybujicich
se v kyberprostoru a mira kybernetické gramotnosti v populaci.

V Ceské republice se tématem prevence nejen kybergroomingu
zabyva Centrum prevence rizikové virtudlni komunikace Pedagogické
fakulty Univerzity Palackého v Olomouci v ¢ele s Kamilem Kopeckym
a René Szotkowskim. Toto védecké pracovisté mimo jiné realizuje
projekt E-Bezpeci, ktery se pii své ¢innosti zaméfuje na prevenci,
vzdélavani, vyzkum, intervenci a osvétu spojenou rizikovym chovanim
na internetu a se souvisejicimi fenomény.%

Zavér

Ackoliv je kybergrooming fenoménem modernim, svou historii
nepiesahujicim Casovou hranici 21. stoleti, jedna se stale jen a pouze
0 jinou formu pradavného spolecensky Skodlivého jevu, kterym je
vylakani ditéte dospélou osobou na odlehlé misto mimo dohled jeho
ptirozenych ochrancii, ato za ucelem realizace urcitého zpisobu
sexualni interakce. Kazdy z nas v détstvi slychaval varovani rodicu
0 ,,zIych lidech nabizejicich sladkosti, které vzapéti dit¢ zatahnou do
tmavé dodavky nebo do kiovi. Internet je prostorem bezrozmérnym
a zaroven nekoneCnym, kde se pomyslné ,kiovi“ muize skryvat
v kazdém détském pokojicku ¢i ve Skolni lavici. Onen ,,zly €lovek™
muize byt v podstaté kymkoliv, domnélym vrstevnikem ze stejného
meésta, dospélym kamaradem, ktery jako jediny chape problémy
dvanactiletého ditéte, nebo kreslenou postavickou z videohry. A onou
,,sladkosti® mohou byt v dobé bezhotovostnich plateb a PayPalu klidné
i penize.

Pii potirani kybergroomingu a jemu podobnych jevu si je potieba
uvédomovat hranice moznosti organt ¢innych v trestnim fizeni a jejich
represivniho piistupu k této problematice. Bohuzel, drtiva vétSina
groomingovych aktivit vii¢i détem na internetu zlstane neodhalena
a vétSina pachateld ziistane za své jednani nepotrestana. Klicem ptitom
neni pouze zdokonalovani kriminalistickych postupti a technického
a personalniho vybaveni Policie Ceské republiky. Zasadni je posileni
piimé prevence cilené na déti azvySeni jejich kybernetické

% Informace o projektu. E-Bezpeéi [online]. [cit. 2023-04-03]. Dostupné z: https:/www.e-
bezpeci.cz/index.php/o-projektu/oprojektu.
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gramotnosti. Dle prizkumu projektu E-Bezpeci 26,77 % détskych
respondentt (7274 déti z 27177) v prizkumu v roce 2019 uvedlo, Ze
dostali od jiného uzivatele ¢i uzivatelky internetu nabidku na setkani
v realném svété, pficemz tohoto uzivatele znali pouze z internetu.
Z pozvanych pak na schiizku dorazilo téméi 70 % déti (5081 z 7274).%
Ackoliv zuvedené statistiky nevyplyva, ze se ve vSech piipadech
jednalo o uzivatele dospélého, natozpak ze se jednd o pripady
kybergroomingu, alarmujicim zji$ténim je jiz samotny fakt, jak vysoké
procento déti je ochotné se s ¢lovékem znamym pouze z kyberprostoru
V realném svéte setkat.

Vyse uvedenou hrozivou statistiku lze brat jako apel na to, aby byl
boj proti kybergroomingu — krom jeho potirani cestou trestnépravni
odpovédnosti a trestniho stihani — veden také na druhé fronté, ato
odspoda, cestou lepsi informovanosti vefejnosti 0tomto jevu
a 0 zptsobech, jak mu piedchazet a jak se mu G¢inn¢ branit.
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Abstract: The article focuses on Alternative Dispute Resolution (ADR)
as one of the areas where Artificial Intelligence (Al) can play
a significant role, and it can be assumed that this role will grow even
more. With the development of society, the methods used for efficient
and fair dispute resolution must also evolve, which can facilitate access
to justice in society. This article aims to contribute to the discussion
regarding the possibility of implementing Al in ADR. Also, it addresses
the potential benefits of implementing Al in ADR, its challenges and
possible implications for the future of dispute resolution.

Key words: Alternative Dispute Resolution. Artificial Intelligence.
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Introduction

ADR has been an important part of the legal landscape and provides
an alternative to resolving disputes through the courts. The parties
decide to use ADR mechanisms because of the court process's time-
consuming and primarily financial demands.* With the development of
society, the methods used for efficient and fair dispute resolution must

1 HIBAH, A. The role of Artificial Intelligence in Online Dispute Resolution: A brief and critical

overview, 2022, Information & Communications Technology Law, 31:3, p.320 [online]. [last
accessed 10.09.2023] Available at: https://www.tandfonline.com/doi/epdf/10.1080/13600834.
2022.2088060?need Access=true
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also evolve. Technology has emerged as a transformative force in this
rapidly changing environment, with Al gaining the most attention. As
already stated, the fact is that Al permeates almost all areas of society,
and the legal field is no exception. This article analyses the potential
use of Al in ADR and its implications. Also, it explores the prospective
difficulties in integrating, its advantages, and potential consequences
for future conflict resolution.

1. Why should we think about implementing Al in ADR?

One of the areas that Al can influence is the area of dispute
resolution. Currently, disputes can be resolved through the courts, or
alternative methods can be used. However, this article focuses only on
ADR. Alternative dispute resolution mechanisms, such as arbitration,
mediation, conciliation or negotiation, have become more prevalent in
the past to resolve disputes rather than traditional court proceedings.
ADR methods were created mainly as a reaction to the lengthy and
financially demanding judicial resolution of disputes, as some of these
methods may be faster and less financially demanding, mainly in
mediation? and conciliation. Therefore, many companies and individuals
use alternative methods to resolve disputes to save time and cost.®

With the rapid advancement of technology, especially Al systems,
the impact of Al on ADR mechanisms has increasingly begun to be
considered. According to some authors, the use of Al in ADR, mainly
in online dispute resolution (ODR)*, after the initial higher costs of
implementing the technology, may improve efficiency and reduce the
costs of the dispute resolution process.> We are already seeing the use
of Al within the legal profession, and it can be expected that this use
will continue to grow soon. The availability of Al systems makes it
possible to use algorithms, for example, to analyze data to predict
outcomes and identify patterns. This can lead to more efficient and

2 GORNALOVA, D. Mediation as a prevention to court proceeding. In KUNDRAT, R. -
SKOLODOVA K. - MINCICOVA , M. (eds.) Ochrana, prevencia a zodpovednost’ v pravnych
vztahoch: Conference Proceedings. 1st edition. Kogice: Pavol Jozef Safarik University, 2020.
p. 164

3 STRAZISAR, B. Alternative Dispute Resolution. Law. Journal of the Higher School of
Economics. (2018). pp. 214-233 [online]. [last accessed 10.09.2023] Available at:
https://www.researchgate.net/publication/328580909_Alternative_Dispute_Resolution

4 ODR is one of the forms of alternative dispute resolution that are completely or at least partially
resolved over the internet (online)

5 See supranote 1 p. 337
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accurate dispute resolution. In society, we can already see the gradual
infiltration of Al into dispute resolution. Al can be highly effective, as
it relies on automation and performs tasks much faster than humans and
on a much larger scale. This is precisely the purpose of algorithms - the
ability to handle mass decisions at high accuracy and low cost.®
However, in the case of dispute resolution, it is necessary to remember
that this automation means - that a human does not decide human
problems. This automation can appear problematic mainly because
algorithms cannot easily learn human values, and this can cause
a problem in the acceptance of the decision by the addressees, and this
decision can thus be at the expense of legitimacy and justice in
individual cases.’

Why should we think about the possibilities of implementing Al in
ADR? Following the increase in demand for effective, less financially
demanding and fast dispute resolution, such decision-making can be
ensured by combining Al with ADR mechanisms. However, like any
technology implementation into a specific process or activity in society,
it brings advantages and certain risks or limitations, which must be
carefully considered and resolved before implementation. The
following chapters are dedicated to exploring the possibility of how Al
can be implemented in ADR, but especially the above - the
opportunities and limitations that this implementation offers.

2. The Integration of Al in ADR and its benefits

The most likely use of Al is through predictive analytics, which uses
algorithms and machine learning to analyze data and predict future
outcomes. This is one of the main ways Al is expected to impact ADR,
particularly by examining data on previous disputes and their outcomes
to predict how comparable disputes are likely to be resolved in the
future.®

In the context of the possibilities of how to integrate Al into ADR,
we can consider two ways. The first way is the complete automation of

® SCHERER, M. International Arbitration 3.0 — How Artificial Intelligence Will Change Dispute
Resolution?, in: Austrian Yearbook on International Arbitration. (2019) [online]. [last accessed
15.09.2023] Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3377234.

7 HUSOVEC, M., MESARCIK, M., ANDRASKO, J. Pravo informa¢nych a komunika&nych
technologii 1. Bratislava: TINCT, 2020, p. 108.

8 SCHERER, M., Atrtificial Intelligence and Legal Decision-Making: The Wide Open? Study on
the Example of International Arbitration Queen Mary School of Law Legal Studies Research
(2019). [online]. [last accessed 10.09.2023] Available at: https://ssrn.com/abstract=3392669.
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decision-making, and the second is using Al systems as a support tool
in decision-making. However, the question is which method is currently
feasible. The use of support systems in ADR can provide support to
experts in ADR but also to individual parties to the dispute, they can
also provide information or give recommendations. These technologies
can also improve ADR outcomes by eliminating administrative tasks
such as drafting documents or reports. Al can also influence ADR
through chatbots or virtual assistants who can provide legal advice or
information about their rights and obligations to the parties or help them
draft some legal documents. This could improve access to justice
because it should reduce legal aid costs.® Therefore, people who cannot
afford a lawyer would be able to get access to it. As an example of
a support system, we have to mention the beta version of the Harvey
system'® - a large platform based on a language model intended to
facilitate the legal analysis of contracts, lawsuits and due diligence in
several world languages. In particular, the system might provide faster
and more cost-effective recommendations and predictions. However,
the output so far requires a thorough review by lawyers - so it cannot
be assumed that it will become a fully automated decision-making
system shortly.!* Currently, many support systems are being used in
ADR mainly in ODR.* These systems are differentiated according to
what functions they provide, and in the sense of the above, they can be
divided, for example, into decision support systems or case reasoning
systems. 13

On the other hand, when we consider the possible fully automated
decision-making, it can be mentioned that, unlike assistive
technologies, this method faces more significant concerns because their
outputs could be used to determine the outcome of ADR cases with little
or no human supervision. Proponents of this approach note that if Al
can detect correlational patterns in large data sets with a speed, scale
and accuracy that often exceeds human capabilities, it could study past

® CARNEIRO, D., et al. Online Dispute Resolution: An Artificial Intelligence Perspective.
Artificial Intelligence Review 41, no. 2 (2014): p. 211-240. [online]. [last accessed
12.09.2023] Available at: https://doi.org/10.1007/s10462- 011-9305-z.

0 In November 2022, the international law firm Allen & Overy started testing the beta version
of this platform, which is based on the latest Open Al models (GPT-4) improved and aimed
mainly at the legal profession.

11 See more: How's Harvey? The Pro and Cons of A&Q's Audacious Al System [online]. [last
accessed 9.09.2023] Awvailable at: https://www.law.com/international-edition/2023/03/06/
hows-harvey-the-pro-and-cons-of-aos-audacious-ai-system/?slreturn=20230822063127

12 See more: supranote 9

13 See more: supranote 1 p. 326
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disputes and apply underlying functions, rules and insights to future
disputes.’* Although the existence of automated decision-making in
dispute resolution is rare, there are some systems, such as British
Columbia’s Civil Resolution Tribunal (CRT)¥® or SmartSettle®.
However, most existing automated systems!’ cannot perform
significant tasks independently or without human supervision.*®

Several potential benefits that the implementation of Al in ADR can
bring are currently being discussed. As was mention, we can look at the
use of Al in ADR from two points of view, i.e., the use of Al as
asupport system, or we can consider full automation of ADR.
However, for both approaches, it can be determined that one of the most
significant advantages is speed and efficiency when processing a large
amount of data, which also leads to the acceleration of the dispute
decision process itself.!® Given that Al algorithms can analyze large
amounts of data, supporters of the use of this type of technology assume
that if Al can identify patterns or trends from previous disputes and their
outputs, there is an assumption that such a system could analyze
previous and apply fundamental rules and knowledge to future disputes.
The faster process also significantly reduces costs for litigants, another
potential benefit of using Al systems in ADR.2° Al systems can also
automate certain activities, such as various administration, which can
reduce costs.

As it follows, Al in ADR can improve access to justice for the parties
to the dispute because Al systems may provide less expensive legal

4 ABBOTT, R., BRINSON, S. E. (2023).Putting the Autificial Intelligence in Alternative

Dispute Resolution: How Al Rules Will Become ADR Rules. Amicus curiae : journal of the

Society for Advanced Legal Studies, VVol.4(3) p. 690

CRT is an Al expert system that independently performs case intake, management and

communications and provides disputants with a negotiation forum. See more:

https://civilresolutionbc.ca/about-the-crt/

Smartsettle is a negotiation tool that can independently provide a compromise between

disputants and provide a recommended settlement to a human neutral. See more:

https://www.smartsettleresolutions.com/

17 See more: ZELEZNIKOW J. Using Avtificial Intelligence to provide Intelligent Dispute
Resolution Support. Group Decis Negot. 2021;30(4):789-812.

18 See more: McKendrick, J. & Thurai, A. Al Isn’t Ready to Make Unsupervised Decisions
https://hbr.org/2022/09/ai-isnt-ready-to-make-unsupervised-decisions

19 See supranote 7, p. 689

2% GYURASZ, Z. GORNALOVA, D. Use of Artificial Intelligence in Arbitration. In
MALACHTA, R. - PROVAZNIK P. (eds.) Cofola International 2021: International and
National Arbitration — Challenges and Trends of the Present and Future: Conference
Proceedings. 1st edition. Brno: Masaryk University, 2021. p. 81 [online]. [last accessed
12.09.2023] Awvailable at: https://www.law.muni.cz/sborniky/cofola-international/cofola-
international-2021.pdf
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advice in real-time, allowing the parties to the dispute to obtain
information about their position and so on. In the case of creating
a decision, it can be stated that, in general, people can be influenced by
various factors in their decision-making, including their subjective
feelings, and they often select information that is relevant for them to
make a decision. On the other hand, since emotions or personal biases
do not influence Al systems?, they are less likely to make decisions
based on subjective factors. Al system decisions would not be affected
by human errors like bias and unfairness. This system can be
programmed to consider relevant legal principles and regulations or
other rules and to analyze large amounts of data, including historical
case data, to identify patterns and trends that can further improve the
accuracy and fairness of decisions and using Al in direct
communication between parties can play a role in mitigating conflict.?

3. Limitations, challenges and considerations
of implementing Al in ADR

Despite these potential benefits, there are also concerns about the
use of Al in ADR. One of the main concerns is the potential for bias in
the data contained in the algorithms and datasets. An Al platform's
accuracy and "fairness" is only as good as the data fed into it. The Al
program would be limited only to the information the programmer and
the party provided. If the data sets contain biased information, then the
results generated by the Al will also be affected.? Another concern
arising from using Al in ADR is the issue of transparency, or the need
to understand how users make decisions through Al. Some Al systems
may lack explainability and transparency, which means that the logic
according to which they make any decisions or recommendations is not
sufficiently explainable or not in a way that makes sense to system
users. It follows from the above that the use of such non-transparent

2L GYURASZ, Z. Ethics in the Age of AL In SZAKACS, A. — HLINKA, T. (zost.) Bratislava
Legal Forum 2020: Disruptive Technologies: Regulatory and Ethical Challenge. Bratislava:
Pravnicka fakulta UK, 2020, p. 64 [online]. [last accessed 12.09.2023] Available at:
https://www.flaw.uniba.sk/fileadmin/praf/BPF/2020/ZBORNI__K_IT_2020_- _

22 RABINOVICH EINY, 0., & KATSH, E. Artificial Intelligence and the Future of Dispute
Resolution: The Age of AI-DR. In D. Rainey, E. Katsh, & M. Abdel Wahab (Eds.), Online
Dispute Resolution: Theory and Practice. (2021). Eleven International Publishing. (2 ed.,)
p. 477 [online]. [last accessed 15.09.2023] Available at: https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=3830033

2 Ibid. p. 482
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dispute resolution systems can weaken the right of individuals to
a reasoned decision, as well as their right to challenge the decision. This
fact thus he opponent's claims of this implementation, as they have
concluded that decision-making using automated technologies should
never replace existing human dispute resolution processes since
technology cannot replace human reasoning and common sense nor
achieve fairness and justice in the context of ADR. 2*

Another limitation that can be considered is that Al systems lack
emotional intelligence. On the one hand, this fact represented an
advantage in the form of the possibility of unbiased results, but these
systems cannot read and interpret non-verbal cues that can be important
for understanding the perspectives of the parties and making a decision;
these systems are not empathetic and cannot react to emotions.
Concerns about Al's accuracy, bias and fairness are significant, given
the impact results can have on the rights of individuals. Al may need to
be better equipped to successfully automate the interpretative human
aspects since disputed facts are integral to many conflicts.?

Furthermore, it is necessary to mention that this implementation
faces various challenges. The main challenge is the lack of flexibility in
implementing Al in ADR. Al systems are designed to make decisions
based on specific criteria, which can make it difficult to adapt to unique
or complex cases. Given that, for example, the laws or the rules that can
govern the ADR process do not provide "the kind of structure that can
easily help an algorithm learn and identify patterns and rules, which
presents a significant weakness.?® Legislation needed to implement Al
into ADR is also a challenge. There are currently no established
guidelines or rules on how Al should be used in ADR. In connection
with the legal framework, it is necessary to mention the so-called EU
Artificial Intelligence Act (Al Act), which was proposed in 2021 and is
awaiting enactment. The Al Act will regulate systems that pose
a potential risk to fundamental rights and categorize Al use cases into

2 CONDLIN, R. J., "Online Dispute Resolution: Stinky, Repugnant, or Drab?" (2017). Faculty
Scholarship.1576. [online]. [last accessed 15.09.2023] Available at: https://digitalcommons.
law.umaryland.edu/fac_pubs/1576 p.729

% SCHMITZ, A. J. et al. Researching Online Dispute Resolution to Expand Access to Justice,”
Giustizia Consensuale [Consensual Justice] (2022): P. 269-303 [online]. [last accessed
15.09.2023] Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4018593

% ORR, D. RULE, C. Artificial Intelligence and the Future of Online Dispute Resolution.
Presented at Artificial Intelligence and Its Impact on the Future of ADR, Albany, New York
State Bar Association. (2019) [online]. [last accessed 15.09.2023] Available at:
https://nysba.org/NY SBA/Sections/Coursebooks/Dispute%20Resolution/2019%20Fall%20M
eeting/_Panel%205.pdf
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levels of risk. According to the aforementioned law, the use of Al
technologies in law enforcement was considered a high-risk application
subject to the following mandatory requirements.

,,High risk — Risk assessment and mitigation systems, high quality
datasets, activity logging to promote traceability, appropriate levels of
human oversight, and high levels of robustness, security, and
accuracy. '

It can further be stated that in 2018, the European Commission for
Efficiency of Justice (CEPEJ) adopted five ethical principles?® (respect
for fundamental rights, non-discrimination, quality and security,
transparency, impartiality and fairness and under user control), for the
use of Al in judicial systems, including ADR or ODR. In terms of this
adopted document, it can be stated that the commission itself has
acknowledged that the use of Al in ADR could significantly improve
access to justice?® but users should assess the appropriateness and
degree of integration of Al into the dispute resolution process in order
to ensure compliance with all requirements and that these technologies
must not interfere with the rights guaranteed in all civil, commercial
and administrative proceedings®®. From the above, it can be assumed
that the emerging Al rules will also apply to ADR.

From the above, it follows that there is a need to have clear ethical
and legal frameworks that would guide the use of Al in ADR. It is also
necessary to address issues related to the protection of personal data. Al
systems need access to large amounts of personal data, which can have
data security and privacy concerns. In the case of automated systems,
CEPEJ refers to section 22 of Europe’s data protection law, the General
Data Protection Regulation (GDPR), which allows individuals “to
refuse to be the subject of a decision based exclusively on automated
processing” when the automated decision is not required by law and
entitles them to decisions made by human decision-makers. At this

27 See more: EU Al Act: first regulation on artificial intelligence [online]. [last accessed
15.09.2023] Available at: https://www.europarl.europa.eu/news/en/headlines/society/2023
0601ST0O93804/eu-ai-act-first-regulation-on-artificial-intelligence?&at_campaign=.

% See more: European Commission for the Efficiency of Justice (CEPEJ). 2018. “European
Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and Their
Environment” Council of Europe (2018) [online]. [last accessed 15.09.2023] Available at:
https://www.europarl.europa.eu/cmsdata/196205/COUNCIL%200F%20EUROPE%20-%20
European%20Ethical%20Charter%200n%20the%20use%200f%20A1%20in%20judicial%20
systems.pdf

2 See supranote 20, p. 44

% For example: access to a court, adversarial principle, equality of arms.
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point, it is necessary to appeal for compliance with the principle of
personal data protection and to take measures to prevent their misuse.

There is also the issue of the professional responsibility of lawyers
and other experts who use the system in case of mistake; if the Al
system gives incorrect advice in mediation, who is responsible for the
error? Is it to seek an Al-based mediator, the party that implemented the
system, or the party that relied on advice? For example, the European
Parliament proposed that users of Al systems should be in control of
the risks and have corresponding liability for damages caused by Al
(Committee on Legal Affairs 2020). ADR experts can thus be liable for
damages caused by Al systems they implement in a way that they would
not be liable for similar damages they directly cause. For example, an
ADR provider may be held liable for using an Al system that ultimately
proves to have systemic racial bias, or ADR systems found to be
operating with errors or unfair biases will need to be reprogrammed or
decommissioned, creating another accountability mechanism for
ADR.*

Conclusion

Al is becoming a part of our everyday life. Given the rapid
technological progress, using Al in the legal profession cannot be
avoided. The possibility of using Al in resolving disputes, including
ADR, is gaining awareness in society. Using algorithms to analyze
large amounts of data can significantly facilitate the work of lawyers,
judges, or arbitrators. It can be assumed that Al integration will
significantly impact ADR mechanisms' functions. This implementation
presents many benefits, opportunities, and challenges that must be
addressed. Al can become an important tool in the ADR process with
the right approach. It is also essential to note that Al is not intended to
replace human decision-making but to help and support it.

In conclusion, we believe that decisions should always be made by
humans; however, Al systems should be used to the extent that they can
provide suggestions and help make the process faster, more efficient
and more objective, but the use of Al must be impartial, transparent and
responsible. While Al has several potential benefits in ADR, risks and
concerns need to be addressed. As Al technology advances, it will be

3L See supranote 7, p. 696
32 See supranote 7, p. 699
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significant for ADR practitioners and policymakers to carefully
consider the potential benefits and risks of integrating Al into ADR and
to take measures to ensure that Al is responsible, impartial and
transparent. However, more data and research is needed on the
effectiveness and use of Al in ADR. Despite the existence of studies
and pilot projects, further research will be needed to understand the
impact of Al on the ADR process and its outcomes. However, one of
the biggest challenges in the implementation of Al in ADR remains the
issue of costs for the development and maintenance of the technology
itself. Al systems require significant investment in terms of resources
including data, computing power and skilled professionals. The use of
Al in ADR mechanisms has its strengths and weaknesses. The use of
these technologies may have the potential to make dispute resolution
more efficient and reduce the costs of the process, but it also brings new
concerns and challenges that are not yet sufficiently resolved. For
example, it concerns issues of privacy and data protection,
responsibility, legal and ethical consequences, but also the issue of
admissibility of evidence that is generated by Al. Despite the fact, as
we stated at the beginning of this chapter, that there are already pilot
projects or supporting systems that make their activities easier for
lawyers, it is necessary to further research the issue of Al in ADR and
to pay attention to it in order to address the potential benefits but also
the risks to the relevant policymakers as well as experts in the field of
ADR and also programmers, and it is necessary to appeal for their
cooperation in the implementation of Al in ADR.
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Abstract: Automated mobility is an increasingly important area in road
transport primarily due to high accident rates caused by human failure,
the need for inclusion, and the emergence of sustainable transport. Road
transport makes a major contribution not only to getting from point A to
point B but also has asignificant impact on the economy and
employment. The purpose of this paper is an analysis of the different
legal approaches to the deployment of automated vehicles in Germany
and Slovakia. This paper first gives a brief overview of the functional
safety legislation of automated vehicles, then focuses on its market
surveillance and the role of the driver in automated vehicles.
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Introduction

Road transport depends on multiple factors to ensure the safety of

all road traffic participants, such as drivers, passengers in vehicles, and
vulnerable road users? (cyclists, pedestrians, and users of powered two-

1

Student research assistant at the Institute of Information Technology Law and Intellectual
Property Law, Faculty of Law, Comenius University in Bratislava.

Art. 3 Sec. 1 Regulation (EU) 2019/2144 of the European Parliament and of the Council of
27 November 2019 on type-approval requirements for motor vehicles and their trailers, and
systems, components and separate technical units intended for such vehicles, as regards their
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wheelers). Digital development is fast becoming a key instrument in the
fourth industrial revolution® and raises variety of questions regarding
automated vehicles.

In recent years, there have been numerous accidents caused by
human failure. In 2021, driver failure was the most common cause of
traffic accidents in Germany. According to statistics published by the
Statistical Office of Germany, up to 88% the total number of traffic
accidents with personal injuries were caused by human failure.* Despite
the lack of statistics in Slovakia with regards to the total number of
traffic accidents with personal injuries caused by human failure, it can
be stated that in 2021 there were at least 10,812 traffic accidents caused
by human failure out of the total of 11,886 traffic accidents in Slovakia.
According to the available data, accidents caused by human failure
account for at least 90% of all road accidents in Slovakia. ® It is clear
from the above that the most road accidents are the result of human
failure. These accidents are preventable through the sensitive use of
technology.

Technology driving aids are improving to help the driver or replace
the driver for certain tasks. Those improvements on a daily basis come
along with the related legal aspects. One of the greatest challenges in
automated mobility is the safety® and security’ of the driving systems.
It is established that 100% safety and security cannot be achieved.®
Automated vehicles raise a natural scepticism in society mostly about
their safety and it is therefore needed to have market surveillance to
ensure road safety and rethink the role of the driver. There is also an

general safety and the protection of vehicle occupants and vulnerable road users (General
Safety Regulation).

3 See SCHWAB, K. The Fourth Industrial Revolution: what it means, how to respond. [online].
[s.l.] World Economic Forum, 14.01.2016. [last accessed 2023-08-08]. Available at:
https://www.weforum.org/agenda/2016/01/the-fourth-industrial-revolution-what-it-means-
and-how-to-respond/

4 Destatis. Verkehrsunfille 2021, Fachserie 8, Reihe 7, p. 50.

Vyhodnotenie dopravno-bezpecnostnej situdcie za 12 mesiacov 2021 (definitivne Statistické

udaje). [online]. [s.l.] Prezidium Policajného zboru, odbor dopravnej policie [s.a.]. [last

accessed 2023-08-08]. Awvailable at: https://www.minv.sk/?statisticke-ukazovatele-sluzby-
dopravnej-policie&subor=471269

The term ,,safety* will be used in this paper to refer to functional safety.

The term ,,security* refer to cyber security.

See GALINSKI, M. Kyberneticka bezpe¢nost’ automatizovanych vozidiel — technické aspekty.

In: ANDRASKO, J. et al. Prdvne a technické aspekty kybernetickej bezpecnosti

automatizovanych vozidiel. Bratislava: Wolters Kluwer SR s.r.o., 2022. p. 36. ISBN 978-80-

571-0554-1.
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ethical conflict between safety and responsibility (other Trolley Case)
in automated mobility. What is more important?

Germany and Slovakia are at the forefront of automotive production
within the European Union. However, they have contrasting approaches
to implementing automated vehicles on a national level.

This paper has been divided into three parts, starting with a brief
overview of the functional safety legislation for automated vehicles,
then focusing on market surveillance, and finally, we will have a look
at the role of the driver in automated vehicles. These parts are crucial
for safe and secure driving in road traffic.

1. Technical requirements

It is necessary here to clarify exactly what is meant by the automated
vehicle and fully automated vehicle under the European Law and the
standard SAE J 3016 last revised in April 2021. On the level of
European Law, the automated vehicle is defined as a motor vehicle
designed and constructed to move autonomously for certain periods of
time without continuous driver supervision but in respect of which
driver intervention is still expected or required and regarding the
standard SAE J 3016, this falls under SAE level 0 — 4. The fully
automated vehicle means a motor vehicle that has been designed and
constructed to move autonomously without any driver supervision and
which falls below SAE level 4 - 5, where the presence of a driver is not
required.®

Slovak national legislation refers to the General Safety Regulation.®
In contrast, the German definition of the highly or fully automated
vehicle goes into more detail and presents motor vehicles with
a highly or fully automated driving function as those that have
technical equipment:

1. capable of controlling the vehicle in order to perform the

driving task — including longitudinal! and lateral guidance®? —
after activation (vehicle control),

® Art. 3 Sec. 21-22 of the General Safety Regulation; SAE J3016 Levels of driving automation.
[online]. [s.I.] SAE, 03.05.2021. [last accessed 2023-08-08]. Available at: https://www.
sae.org/binaries/content/assets/cm/content/blog/sae-j3016-visual chart_5.3.2 1.pdf

10§ 2 Sec. 2 Subsec. ac - ae of Act No. 106/2018 Coll. on the Operation of Vehicles in Road

Traffic. [Zakon ¢. 106/2018 Z. z. 0 prevadzke vozidiel v cestnej premavke]

Longitudinal guidance means accelerating, maintaining speed, or braking.

12 _ateral guidance includes for instance steering.
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2. capable of complying with the traffic regulations addressed to
the vehicle control during highly or fully automated vehicle
control,

3. capable to be manually overridden or deactivated by the driver
of the vehicle at any time,

4. detection of the need for the driver to manually control the
vehicle,

5. capable of indicating to the driver the need for manual control
of the vehicle with a sufficient time reserve before the driver is
given control of the vehicle by optical, acoustic, tactile or other
perceptible signals, and

6. warns of any use contrary to the system description.®

German national legislation goes further and defines the motor
vehicle with an autonomous driving function as the motor vehicle:

1. capable of performing the driving task independently, within
a defined operating area, without a person driving the vehicle,
and

2. has certain technical equipment.t*

The Geneva Convention on Road Traffic and the Vienna
Convention on Road Traffic are the fundamental part of the
international transport law. The conventions have brought order to the
rapidly developing road transport sector in the 20th century. The
Geneva Convention in 1949 established standardised road traffic
regulations, driver’s eligibility criteria and international driving permit,
which was followed by the Vienna Convention in 1968 amending the
standardised road traffic regulations and requirements for the driver.

Given the diversity of mentalities and customs in various regions of
the world, it was necessary to harmonise technical norms on the
international level. International technical harmonisation has taken
place based on the 1958 Agreement and the 1998 parallel Agreement.
The 1958 Agreement was made by UNECE? to which are annexed UN
No. 1 - 164 Regulations. The 1998 parallel Agreement was established
to strengthen the process of existing international technical
harmonisation by the development of Global Technical Regulations

18§ 1a sec. 2 of the Autonomous Driving Act. BGBI. | p. 986. [Verordnung zur Genehmigung
und zum Betrieb von Kraftfahrzeugen mit autonomer Fahrfunktion in festgelegten
Betriebsbereichen]

14§ 1d sec. 1 of the Autonomous Driving Act. BGBI. | p. 986. [Verordnung zur Genehmigung
und zum Betrieb von Kraftfahrzeugen mit autonomer Fahrfunktion in festgelegten
Betriebsbereichen]

15 United Nations Economic Commission for Europe.
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(GTRs)'¢. The European Union, as a contracting party, aims to ensure
applicability of all these regulations under the European Law with
direct reference in European Union legislation'’, extending the scope
of harmonisation within the European Union.

European Union is progressively developing the legal regulations on
automated mobility, the most important of these are Regulation on
approval and market surveillance of the motor vehicle!® complementing
the type-approval requirements, the General Safety Regulation®®,
Commission Implementing Regulation for the type-approval of the
automated driving system (ADS)® and NIS 2% Directive on
cybersecurity, which is relevant to systems of automated vehicle as
well.

Member States of the European Union are obligated to establish
their own type-approval authorities. Member States shall ensure that
their own approval authorities and market surveillance authorities
adhere to a strict separation of roles and responsibilities and that
they each function independently from each other.??

The Federal Motor Transport Authority is the national type-
approval authority?® in Germany, including for highly or fully

16 Art. 6 of the 1998 Parallel Agreement.

17" See Recital 21 of the General Safety Regulation; Council Decision No. 2013/456/EU of 22 July
2013 amending Decision 97/836/EC with a view to accession by the European Community to
the Agreement of the United Nations Economic Commission for Europe concerning the
adoption of uniform technical prescriptions for wheeled vehicles, equipment and parts which
can be fitted to and/or be used on wheeled vehicles and the conditions for reciprocal recognition
of approvals granted on the basis of these prescriptions (Revised 1958 Agreement) In: Official
Journal of the European Union L 245, p. 1; Council Decision No. 2013/454/EU of 22 July
2013 amending Decision 2000/125/EC concerning the conclusion of the Agreement
concerning the establishing of global technical regulations for wheeled vehicles, equipment
and parts which can be fitted and/or be used on wheeled vehicles (Parallel Agreement) In:
Official Journal of the European Union L 245, p. 25;

8 Regulation (EU) 2018/858 of the European Parliament and of the Council of 30 May 2018 on
the approval and market surveillance of motor vehicles and their trailers, and of systems,
components and separate technical units intended for such vehicles.

¥ General Safety Regulation.

20 Commission Implementing Regulation (EU) 2022/1426 of 5 August 2022 laying down rules
for the application of Regulation (EU) 2019/2144 of the European Parliament and of the
Council as regards uniform procedures and technical specifications for the type-approval of
the automated driving system (ADS).

2L Directive (EU) 2022/2555 of the European Parliament and of the Council of 14 December 2022
on measures for a high common level of cybersecurity across the Union (NIS 2).

22 Art. 6 Sec. 1 of the General Safety Regulation.

2§20 Sec. 2 of the Road Traffic Licensing Act. BGBI. | p. 679. [StraBenverkehrs-Zulassungs-
Ordnung]
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automated vehicles. The Federal Motor Transport Authority issues the
followmg approvals regarding automated mobility:
National type-approvals highly or fully automated vehicle
corresponding to level 4,

— EU type-approvals for highly or fully automated vehicle

corresponding to level 4 in small series production,

— Testing approvals for highly or fully automated vehicle from

level 3 onwards,

—  Type-approvals for highly or fully automated vehicle from level

3 onwards, which can be activated after registration of the motor
vehicle.?

The Autonomous Driving Act sets 4 requirements for the type-
approval for vehicles with autonomous driving function. The initial
requirement is Manufacturer's Declaration on Functional Safety of
Autonomous Vehicles, the following are required documents including
instruction manual, functional safety concept, IT security concept,
functional specification of the vehicle, catalogue of test scenarios and
environmental assessment. Fulfilling functional requirements and
avoiding collisions in a prescribed manner is the third requirement. The
last condition required by the Federal Motor Transport Authority is
most crucial, it requires safety of road traffic and does not put human
live at risk.?

Act No. 429/2022 Coll. amending and supplementing certain laws
relating to the development of automated vehicles?®, including the Act
No. 575/2001 Coll. on the Organisation of Government Activities and
the Organisation of the Central State Administration, to which it
extended the competence of the Ministry of Transport of the Slovak
Republic to the creation and implementation of an intelligent mobility
policy.?” The Ministry of Transport of the Slovak Republic is also

2 Erprobungsgenehmigung. [online]. [s.l.] Das Kraftfahrt-Bundesamt, [s.a.]. [last accessed
2023-09-09]. Awvailable at: https://www.kba.de/DE/Themen/ Typgenehmigung/Autonomes_
automatisiertes_Fahren/Erprobungsgenehmigung/erprobungsgenehmigung_node.html

% § 4 Sec. 1 of the Autonomous Driving Act. BGBI. | p. 986. [Verordnung zur Genehmigung
und zum Betrieb von Kraftfahrzeugen mit autonomer Fahrfunktion in festgelegten
Betriebsbereichen]

% Translated from the official name of the Act: Zakon & 429/222 Z.z. ktorym sa menia
a doplnaju niektoré zakony v stvislosti s rozvojom automatizovanych vozidiel.

21§ 8 sec. 1 subsec. p of the Act No. 575/2001 Coll. on the Organisation of Government Activities
and the Organisation of the Central State Administration. [Zakon ¢&. 575/2001 Z.z.
0 organizacii ¢innosti vlady a organizacii ustrednej Statnej spravy]
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responsible for road transport, combined transport, and roads?®, in
addition to the creation and implementation of an intelligent mobility
policy. This long-awaited legislation was intended to consider all
aspects of smart mobility, which have been overlooked and absent from
the regulation of various legal relationships? in Slovakia. Despite the
considerable sophistication of German legislation, Slovakia only
incorporates the requirements of international and European law into its
national law, without going beyond them. In Slovakia, the national
type-approval authority is the Ministry of Transport of the Slovak
Republic.®

2. (Digital) Market Surveillance

There are two types of market surveillance, active and reactive
market surveillance. Active market surveillance involves regular
monitoring of the market, while reactive market surveillance includes
investigation of violations reported by market participants.®

For autonomous vehicles, it is crucial to consider not only the
interactions between the physical vehicle and subsequent actions but
also to consider the evolving relationships within the various platforms
that reside within the vehicle. The consumer must be protected from
unfair practices not only in traditional legal relationships but also in
those arising in the digital market. Identifying unfair practices in the
digital market can be challenging but not impossible.

Special attention should be given to emerging technologies, taking
into account that consumers are increasingly using connected devices
in their daily lives. The Union regulatory framework should therefore
address the new risks to ensure the safety of the end users, which could

2§ 8 sec. 1 subsec. b-d of the Act No. 575/2001 Coll. on the Organisation of Government
Activities and the Organisation of the Central State Administration. [Zakon ¢&. 575/2001 Z. z.
0 organizacii ¢innosti vlady a organizacii ustrednej $tatnej spravy]

2 Explanatory memorandum to Act No0.429/2022 Coll. amending and supplementing certain
laws relating to the development of automated vehicles. [online] Bratislava: NRSR,
24.08.2022. [last accessed 2023-09-09]. Awvailable at: https://www.nrsr.sk/web/Dynamic
/DocumentPreview .aspx?DoclD=515513

30 §135 sec. 2 of Act No. 106/2018 Coll. on the Operation of Vehicles in Road Traffic. [Zdkon
¢. 106/2018 Z. z. o prevadzke vozidiel v cestnej premavke]

8L Marktiiberwachung. [online]. [s.l.] Bundesministerium fiir Umwelt, Naturschutz, nukleare
Sicherheit und Verbraucherschutz. [s.a.]. [last accessed 2023-09-09]. Available at:
https://iwww.bmuv.de/themen/kreislaufwirtschaft/marktueberwachung
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contribute to the effective market surveillance.®* Market surveillance
can improve the functioning of the EU internal market by doing the
activities carried out and measures taken by market surveillance
authorities to ensure that products comply with the requirements set out
and to ensure protection of the public interest.*®

In heterogeneous relationships, which prevail in the market, there is
a natural inequality — asymmetry that arises to be balanced. In the case
of the highly or fully automated vehicle, there is a significant
information asymmetry. The manufacturers or distributors of the highly
or fully automated vehicle have extensive knowledge of this type of
vehicle, while the consumer®* may have varying degrees of
understanding. Consumer protection policy is addressing market
failures caused by information asymmetry.®® Misuse of information
asymmetry can lead to unfair competition®, where technologies will,
for example, rank in favour of a pre-selected network of charging or
petrol stations.

The example mentioned above is not futuristic, however, several
services are currently being implemented. These services aim to
provide comfort of passengers while simultaneously increasing the
revenues of the individual market players. Mercedes-Benz drivers can
already pay for refueling directly from the car via the Mercedes-me
app.®” Another giant - Volkswagen Group launched App Store for
selected Audi*® models this year. Downloading apps from the store

32 Recital 30-31 of the Regulation (EU) 2019/1020 of the European Parliament and of the Council
of 20 June 2019 on market surveillance and compliance of products.

3 Art. 1 Sec. 1 and Art. 2 Sec. 3 of the Regulation (EU) 2019/1020 of the European Parliament

and of the Council of 20 June 2019 on market surveillance and compliance of products.

Consumer is defined as a natural person entering a legal transaction outside the consumer’s

trade, business, or profession.

% KEBLER, W. Digital markets, data, and privacy: competition law, consumer law and data
protection. In: Journal of Intellectual Property Law & Practise. November 2016, Volume 11,
Issue 11, p. 861.

% Art. 5 of the Directive 2005/29/EC of the European Parliament and of the Council of 11 May
2005 concerning unfair business-to-consumer commercial practices in the internal market and
amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of
the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the
European Parliament and of the Council (Unfair Commercial Practices Directive).

37 LINDEN, M. Mercedes verkauft Auto-Upgrades per Fingerabdruck. [online]. [s.l.] golem.de,
06.03.2023. [last accessed 2023-09-09]. Available at: https://www.golem.de/news/in-car-
payment-mercedes-verkauft-auto-upgrades-per-finger abdruck-2303-172404.html

% \olkswagen Group brand.

34
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requires an in-car SIM card.*® The App Store is an open ecosystem
supporting services also from the outside of the Volkswagen Group®
which is the first step to contractual chaining between individual market
subjects. The Digital Markets Act aims to ensure fairness and
competition in the digital sector. To ensure that the end-user has
a choice, access controllers should not prevent end users from
uninstalling any pre-installed software applications on their operating
system. Restrictions on uninstallation should only occur if such
software applications are essential to the functioning of the operating
system or device.** In ranking and related indexing and crawling,
services and products offered for example by the Mercedes- me App or
Volkswagen Group App Store shall not treat more favourably, pre-
selected services or products than similar services or products of a third
party and shall apply transparent, fair and non-discriminatory
conditions to such ranking.*?

If a high or fully automated control function is activated, decision-
making is transferred to technology, thereby limiting the decision-
making freedom of the driver. Under the Automated Driving Act, it
must be possible for such a function to be overridden or deactivated.*?
This legal norm was enshrined in the Autonomous Driving Act as
a contractual obligation* arising from the Amendment of the
Convention on Road Traffic in force from 23rd March 2016. Closely
related to this is the question of what to do if a vehicle that is allowed
to use automated driving functions in Germany goes to the
neighbouring Czech Republic, which has different legislation? If the
drivers were compelled to deactivate the system outside of Germany,
this would present a long-term barrier to the single market within the
EU, which would lead to competition in the legal systems. The question

% VW-Konzern entwickelt Appstore. [online]. [s.1.] Welt, 01.03.2023. [last accessed 2023-09-09].
Available at: https://www.welt.de/motor/news/article244046833/Audi-startet-im-Juli-VW-
Konzern-entwickelt-Appstore.html

4 CARIAD launches application store for the Volkswagen Group. [online]. [s.l] Cariad,
01.03.2023. [last accessed 2023-08-08]. Available at: https://cariad.technology/de/en/news/
stories/launch-application-store-for-volkswagen-group.html

4 Recital 49 of the Regulation (EU) 2019/1020 of the European Parliament and of the Council
of 20 June 2019 on market surveillance and compliance of products.

42 Art. 6 Sub. 5 of the Regulation (EU) 2019/1020 of the European Parliament and of the Council
of 20 June 2019 on market surveillance and compliance of products.

4 Art. 1a Sec. 2 Subsec. 3 of Road Traffic Act. BGBI. | p. 310, 919. [StraBenverkehrsgesetz]

4 Art. 59 Sec. 2 Para. 1 of Basic Law for the Federal Republic of Germany. [Grundgesetz fiir die
Bundesrepublik Deutschland]

4 Art. 8 Para. 5 bis. of the Vienna Convention on Road Traffic.
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appears complicated at first sight, but the solution can be partly found
in the case law of the Court of Justice of the European Union in
conjunction with Article 36 of the Treaty on the Functioning of the
European Union. A vehicle with highly or fully automated driving
system is considered as good in the context of free movement within
the single market of the European Union. According to Article 34 of the
Treaty on the Functioning of the European Union, it is considered
ameasure with an equivalent effect if a Member State designs its
legislation relevant to the market in a way that distorts the movement
of goods, in particular those that have been lawfully authorized.*®
Dassonville and Cassis de Dijon case law lay the foundations for the
proper functioning of the single market.*” The European Court of
Justice of the European Union has followed these decisions on cases
related to the use of products and has identified three types of national
rules prohibiting access to the market:

1. Discriminatory rules

2. Imposing product requirements

3. Hindering or inhibiting market access.*®

The European Court of Justice of the European Union stated in the
case related to the use of product in context of the road safety that
a prohibition on the use of a product in the territory of a Member State
has a considerable influence on the behaviour of consumers, which, in
its turn, affects the access of that product to the market of that Member
State. The prohibition to hinder access to the market of other Member
State for use of product which is lawfully produced and marketed in
other Member States, constitutes a measure having equivalent effect to
guantitative restrictions on imports, unless it can be justified
objectively.”® A potential buyer who is aware of the inability to use
automated driving systems outside of the jurisdiction, which was sold,

4 Dassonville formula: all trading rules enacted by Member States which are capable of

hindering, directly or indirectly, actually or potentially, intra-Community trade are to be
considered as measures having an effect equivalent to quantitative restrictions.

47 Judgment of the Court of Justice of the European Union C-8/74 Procureur du Roi v Benoit and
Gustave Dassonville from 11 July 1974; Judgment of the Court of Justice of the European
Union C-120/78 Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein from
20 February 1979.

“ CRAIG, P, DE BURCA, G. EU Law. Text, Cases, and Materials. p. 724. ISBN:
9780198856641; Judgement of the Court of Justice of the European Union C-110/05
Commision v Italy from 10 February 2009; Judgement of the Court of Justice of the European
Union C-142/05 Aklagaren v Percy Mickelsson a Joakim Roos from 4 June 2009.

4 Judgement of the Court of Justice of the European Union C-110/05 Commision v Italy from
10 February 2009.

130



Specialna sekcia/Special section

could lead to discouragement from buying. According to Article 36 of
the Treaty on the Functioning of the European Union, prohibitions and
restrictions relating to the goods can be considered under enumerated
grounds, in particular public policy, public security, and the protection
of the health and life of human, as objectively justified grounds. If the
prohibition or restriction is justified by the need to ensure road safety,
there is an urgent reason in the general interest capable of justifying an
obstacle to the free movement of goods. Transport is a shared
competence between the European Union and the Member States
competence®® and in the absence of fully harmonising provisions, it is
for the Member States to decide upon the level at which they wish to
ensure road safety in their territory, whilst taking account of the
requirements of the free movement of goods within the single market.
However, considering the variety of automated driving systems, it is
important to acknowledge that each may require a different approach.
Furthermore, the current state of harmonising devices present in road
traffic and road signs, which have a significant impact on the behaviour
of these vehicles, needs to be taken into consideration.

Digital Single Market removing virtual borders within the EU is now
a reality. According to the Proposal for a Regulation on horizontal
cybersecurity requirements for products with digital elements in
a connected environment, a cybersecurity incident in one product can
affect an entire organisation or awhole supply chain, often
propagating across the borders of the internal market within a matter
of minutes. This can lead to severe disruption of economic and social
activities or even become life -threatening.®! In order to meet market
demands and to protect consumers from risky products and services, the
Proposal leads to designation of one or more market
surveillance authorities and the market surveillance authorities shall
cooperate with the national cybersecurity certification authorities,
with other market surveillance authorities, or with the authorities
supervising Union data protection law.>

%0 Art. 4 Sec. 2 Subsec. g of the Treaty on Functioning of the European Union.

51 Proposal for a Regulation of the European Parliament and of the Council on horizontal
cybersecurity requirements for products with digital elements and amending Regulation (EU)
2019/1020 from 15.09.2022.

52 Art. 41 Para. 2-5 of Proposal for a Regulation of the European Parliament and of the Council
on horizontal cybersecurity requirements for products with digital elements and amending
Regulation (EU) 2019/1020 from 15.09.2022.
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Each Member State of the European Union is required to establish,
inter alia, their own independent market surveillance authorities.>

In Germany, market surveillance authority for highly or fully
automated vehicles is the responsibility of the Federal Motor Transport
Authority, as is the type-approval authority. The Federal Motor
Transport Authority verifies through regular inspections fulfilment of
the necessary requirements for a highly or fully automated vehicle has
been met and makes risk assessment.>* Type-approval and market
authorities may be within the same organisation provided that their
activities are managed autonomously as part of separate structures®®,
as in Germany.

In Slovakia, the market surveillance authority for all motor vehicles
including highly or fully automated vehicles is the Slovak Trade
Inspection.®

3. The role of the driver in an automated vehicle

The Geneva Convention in 1949 established driver’s eligibility
criteria, which was followed by the Vienna Convention in 1968
amending requirements for the driver. Conventions differ mainly in the
level of reflection on new technologies and human rights in
international transport. The Vienna Convention acknowledges the
impact of new technologies on human rights, resulting in more frequent
amendments.

The conventions use the same definition of the driver of the vehicle
as any person who drives avehicle, including cycles, or guides
draught, pack or saddle animals or herds or flocks on a road, or who
is in actual physical control of the same® or any person who drives
a motor vehicle or other vehicle (including a cycle), or who guides
cattle, singly or in herds, or flocks, or draught, pack, or saddle animals
on a road*®,

The conventions incorporate the concept of an “ever-present” driver
inside the vehicle, which has been in force in the Vienna Convention

53 Art. 6 Sec. 1 of the General Safety Regulation.

5§ 5 of the Autonomous Driving Act. BGBI. I p. 986. [Verordnung zur Genehmigung und zum
Betrieb von Kraftfahrzeugen mit autonomer Fahrfunktion in festgelegten Betriebsbereichen]

5 Art. 6 Sec. 1 of the General Safety Regulation.

% § 135 Sec. 6 and §139 Subsec. e of Act No. 106/2018 Coll. on the Operation of Vehicles in
Road Traffic. [Zakon ¢. 106/2018 Z. z. 0 prevadzke vozidiel v cestnej preméavke]

57 Art. 4 Para. 10 of the Geneva Convention on Road Traffic.

%8 Art. 1 Para. v of the Vienna Convention on Road Traffic.
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on Road Traffic and the Geneva Convention on Road Traffic since its
earliest inception. This involves the driver's ability to sustain control of
their vehicle and adapt the speed to the traffic conditions.*® The Geneva
Convention on Road Traffic requires continuously the driver's control
of the vehicle while driving.®® Compliance with SAE automatization
level 0 is not problematic but the use of adaptive cruise control (ACC)
alone, classified as SAE level 1-2, means that the way the vehicle is
driven is influenced by the use of a driver-assist function (automated
function). In addition, the Vienna Convention adapts itself for
automated mobility forehead and states vehicle systems which
influence the way vehicles are driven and are not in conformity with
the aforementioned conditions of construction, fitting and, utilization,
shall be deemed to be in conformity with paragraph 5 of this Article
and with paragraph 1 of Article 13, when such systems can be
overridden or switched off by the driver.5 In either case, a driver must
be present in the vehicle. However, what sets them apart is the
consideration of new technologies. The Vienna Convention currently
does not include the possibility of driverless driving, but it does allow
automated driving functions that can be switched off by the present
driver.

European law does not define a driver.

The German legal framework goes beyond all established
definitions. The German Road Traffic Act defines the term driver of the
highly or fully automated vehicle as person who engages a highly or
fully automated driving function and utilises it to control a vehicle,
regardless of whether they are driving the vehicle themselves or not,
with the intended use of this feature.®? However, there is no legal
definition of a‘“general” driver. Despite the absence of adriver
definition, two requirements can be identified in the law concerning the
person of a driver. Firstly, they must be authorized to drive a motor
vehicle, and secondly, they must be in a suitable physical and mental
condition to drive it.%®

On the other hand, the Slovak legislation outlines a “general”
driver, but does not further specify the role of the driver in a highly or
fully automated vehicle. A driver is a person driving or supervising

59 Art. 8 Para. 1,5 of the Vienna Convention on Road Traffic; Art. 8 Para. 1 of the Geneva
Convention on Road Traffic

Art. 8 Para. 5 of the Geneva Convention on Road Traffic

61 Art. 8 Para. 5 bis. of the Vienna Convention on Road Traffic.

62§ 1a Sec. 4 of the Road Traffic Act. BGBI. | p. 310, 919. [StraBenverkehrsgesetz]

88§ 2 of the Road Traffic Act. BGBI. I p. 310, 919. [StraBenverkehrsgesetz]

60

133



Vedecké clanky

a vehicle using an automated driving system.®* An automated driving
system is defined as avehicle management system, utilizing both
hardware and software, to provide continuous dynamic control of the
vehicle.®® However, this definition lacks an explanation of the intended
meaning of supervising a vehicle. A driver must be present in every
moving vehicle and carriage.®®

The definitions of adriver in international law are consistent,
however, they no longer reflect the requirements of the driver in light
of new technologies. The Vienna Convention appears to have reached
its limit and is waiting for the United Nations Economic Commission
for Europe to present its new legal instrument on the use of automated
vehicles in traffic, which will be able to define the appropriate
regulation.

Conclusion

Computer or Software on wheels®” as vehicles with automated
driving functions are now called, require many sensor components, and
use different combinations of them. It is important to remember that
cybersecurity, in addition to functional security, must be maintained
throughout the software lifecycle.®® With the current pace of
technological progress, there is a need for a flexible response to these
changes and thus for the protection of fundamental rights and freedoms,
not only technically but also from a legal point of view. It is important
to show the interest of creating the foundations for automated mobility
before it becomes asignificant element of the road transport.
Nowadays, automated driving systems are commonly available in
vehicles classified under SAE Level 3, what corresponds to a highly
automated vehicle. Germany timelessly regulates SAE level 5 of
autonomous driving, even though there are no autonomous vehicles on

6§ 2 Sec. 2 Subsec. v of the Road Traffic Act No. 8/2009 Coll. [Z4kon &. 8/2009 Z. z. 0 cestnej
premavke]

5§ 2 Sec. 2 Subsec. ae of the Act No. 106/2018 Coll. on the Operation of Vehicles in Road
Traffic. [Zakon €. 106/2018 Z. z. o prevadzke vozidiel v cestnej premavke]

8§ 3 Sec. 4 of the Road Traffic Act No. 8/2009 Coll. [Z4kon ¢. 8/2009 Z. z. 0 cestnej premavke]

7 See Computers on Wheels: Vehicles and Cybersecurity Risks in Europe. [online]. [s.l.]
Carnegie Europe. 24.03.2022. [last accessed 2023-09-09] Available at: https://carnegieeurope.
eu/2022/03/24/computers-on-wheels-automated-vehicles-and-cybersecurity-risks-in-europe-
pub-86678; Cars Are Just Software Now. [online]. [s.l.] Wired, 20.10.2022. [last accessed
2023-09-09]. Available at: https://www.wired.com/story/gadget-lab-podcast-571/

6 See Para. 7.2.2.1 of UN Regulation No. 155 Uniform provisions concerning the approval of
vehicles with regards to cybersecurity and cybersecurity management system.
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the horizon that reach this level of performance. This may seem like
redundant regulation, but Germany is setting the initial legislation for
automated and later autonomous mobility in advance. Automated
driving systems are now slowly becoming available. There is need to
start thinking carefully about how to regulate these technologies
without harming neither the potential of new technologies nor society
at the same time. There is a need to consider that highly and fully
automated vehicles raise entirely different set of regulatory challenges,
which should be treated differently.

The proper technical requirements, consistent market surveillance
and rigorous analysis of the driver's role in automated vehicles are the
fundamental pillars of automated mobility. The technical specifications
determine the construction and necessary capabilities of the automated
vehicle. Compliance with the technical requirements is monitored by
amarket surveillance authority. Legal regulation should prevent
information asymmetry through asymmetry management to eliminate
unfair competition and protect the consumers. This paper discusses,
among others, the possible prohibition of market access to the use of
the product (automated vehicle) within the European Union’s Single
Market. Although the definition of the role of the driver's role in
automated vehicles is consistent, it does not reflect the needs of today's
vehicles alone. The driver's role in automated vehicles needs
adjustment.
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Abstract: The provision of digital products and digital services has in
common that it integrates more and more artificial intelligence (Al)
systems and, above all, the so-called foundation models. Using these
elements of artificial intelligence brings several cybersecurity
challenges. The key element in achieving the cyber security of digital
products and digital services is, firstly, the achievement of a high level
of standardization of artificial intelligence and subsequent technical
standardization. Al cybersecurity is key to achieving trustworthiness of
Al and vice versa. The mentioned facts are also reflected in the latest
version of the draft Act on artificial intelligence (Al Act). As part of
this paper, the focus is on standardization in the field of cyber security
of artificial intelligence and the importance of the foundation models.
At the same time the relations of the draft Al Act with the Digital
Services Act (DSA) and the draft Cyber Resilience Act (CRA) are
highlighted.

Keywords: cybersecurity, standardisation, ai, foundation models, ai
act, dsa, cra

Introduction

Innovating digital products and services has become a critical
component of business success. Artificial intelligence (“Al”) is making
significant advances in the way products and services are created and
what features they offer to consumers. However, along with
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commercial success, the security of such new products and services that
integrate Al cannot be forgotten. In this paper, we explore how Al
standardization in cybersecurity will support the development of
trustworthy digital products and services, by extending the analysis to
the draft Al Act! together with the draft Cyber Resilience Act (“CRA”)?
and the Digital Services Act (“DSA”).3

1. Cybersecurity of Al

Cybersecurity of Al-featured digital products and services reaches
far beyond the usual protection of digital assets. Cybersecurity is also
considered instrumental to the correct implementation of
trustworthiness features of Al, and vice versa, the correct
implementation of trustworthiness features is key to ensuring
cybersecurity.*

What is the cybersecurity of Al more specifically? Considering
various interpretations, in a broader sense it complements protection of
the confidentiality, integrity and availability of assets across the life
cycle of an Al system, with trustworthiness features such as data
quality, oversight, robustness, accuracy, explainability, transparency
and traceability.

Al assets include machine learning (,,ML*) models and algorithms,
together with training data sets. ML techniques and algorithms are
predominant in current Al systems or applications.

The real change of paradigm in building Al systems, or applications,
however, came with development of large ML models, known as
foundation models.

1 In wording of amendments adopted by the European Parliament on 14 June 2023 on the
proposal for aregulation of the European Parliament and of the Council on laying down
harmonised rules on artificial intelligence (Artificial Intelligence Act), [cit. 4 September 2023]
available at: https://www.europarl.europa.eu/doceo/document/TA-9-2023-0236_EN.html

2 Proposal for a Regulation of the European Parliament and of the Council on horizontal
cybersecurity requirements for products with digital elements and amending Regulation (EU)
2019/1020 (12429/22, COM(2022)454 final) known as the Cyber Resilience Act

3 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022
on a Single Market For Digital Services and amending Directive 2000/31/EC (Digital Services
Act)

4 European Union Agency for Cybersecurity (ENISA). Cybersecurity of Al and Standardisation
(Report). March 2023, p. 6. [cit. 31 August 2023] Awvailable at: https://www.enisa.
europa.eu/publications/cybersecurity-of-ai-and-standardisation/@ @download/fullReport

139



Vedecké clanky

2. Foundation models

The Stanford Institute for Human-Centered Acrtificial Intelligence's
Center for Research on Foundation Models introduced the term
“foundation model” in 2021.5 A foundation model is a large ML model
that is trained on broad data, generally using self-supervised learning at
scale, that can be adapted (fine-tuned) to a wide range of downstream
tasks.® Al systems with specific intended purpose or general-purpose
Al systems can be developed by using a general foundation model at
their core, which means that each foundation model can be reused in
countless downstream Al systems and products. Indeed, foundation
models are fine-tuned to create customer-facing apps. For example,
OpenAI’s ChatGPT and GPT-4 have become the basis for many
chatbots and applications requiring human language understanding.

From a technological point of view, foundation models predate 2021
— they are based on deep neural networks (a class of ML models), self-
supervised learning and transfer learning algorithms, and large-scale
datasets. Progress in research, engineering and supercomputing,
particularly in scaling of these methods to ever larger training datasets
and resulting models, led to an inflection point, when these models
began to manifest emergent capabilities and became more generally
reusable. Their effectiveness across so many tasks stimulates
homogenization, with these models serving as the foundation to build
upon.

Emergence and homogenization are therefore key traits of
foundation models. However, the characteristics of current ML
algorithms and of the training data, that are not fully annotated and
vetted by humans, also lead to a degree of opacity. A resulting model
emerges from the training procedure rather than being explicitly
prescribed by the creators. It may exhibit emergent properties and
capabilities, both good and bad, that were not anticipated. For example,
a model trained on a large natural language dataset may learn to write
its own stories without being explicitly programmed to do so, but may
also acquire harmful biases or hallucinate false facts. Homogenization
means useability across many domains. This allows significant
progress, but also introduces the possibility of failure across different
applications due to a single deficiency in the underlying model.

5 Bommasani, R. et al.. On the opportunities and risks of foundation models (2021) [cit. 31
August 2023] available at: https://crfm.stanford.edu/report.html
¢ Ibid
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Existing foundation models have been demonstrated to be
particularly effective in fields such as Natural language processing and
Computer vision with foundation models such as GPT-3 and 4, BERT,
PaLM-2, Llama-2, Stable Diffusion, DALL-E 2. Most recent
foundation models work with multiple data types. They are multimodal,
meaning they can process information in not only text format, but also
pictures or even videos. Foundation models can be applied to a wide
range of industries, including healthcare, education, translation, social
media, law, and more. Use cases that exist in all those industries include
content creation, text summarization, translation, answering questions,
image generation & classification, etc.’

Foundation models are distributed both as proprietary as well as
open-source, while they may differ along key dimensions such as cost
structure, time-to-market, latency, flexibility and transparency, and
security and governance. In respect to the security and governance of
large language models and generative models there exist large gaps.
Proprietary and open-source models both exhibit risks in different
aspects. Proprietary models offer added security and governance
capabilities that open-source models lack. Although open-source
models lack security and governance capabilities, they can be brought
within businesses’ security perimeter and securely fine-tuned on local
data. That is why many enterprises avoid using or fine-tuning
proprietary models.®

Despite the widespread deployment of foundation models, more
research will be required since we currently lack a clear understanding
of how these models work, when they fail, and what they are even
capable of due to their emergent properties.®

From regulatory perspective, the foundation models are now being
strongly focused on in the new draft Al Act.

" Dilmegani, C.: Foundation Models: Definition, Applications & Challenges in 2023, last
updated 22 December 2022 [cit. 4 September 2023] available at: https://research.
aimultiple.com/foundation-models/

8 Lu. S,: Proprietary vs. Open Source Foundation Models, 15 May 2023, [cit. 5 September 2023]
available at: https://tolacapital.com/2023/05/15/foundationmodels/

9 Bommasani, R. et al.: On the opportunities and risks of foundation models (2021) [cit.
4 September 2023] available at: https://crfm.stanford.edu/report.html
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3. Al Act

The draft Al Act states that cybersecurity is an important element of
the requirement to ensure that high-risk Al systems are trustworthy and
resilient against cyberattacks.

These high-risk systems are subject to a number of requirements,
cybersecurity being one of them.? It follows that high-risk Al systems
shall be designed and developed following the principle of security by
design and by default.!* The technical solutions to address Al specific
vulnerabilities shall include, where appropriate, measures to prevent,
detect, respond to, resolve and control for attacks trying to manipulate
the training dataset (“data poisoning™), or pre-trained components used
in training (“model poisoning™), inputs designed to cause the model to
make amistake (“adversarial examples” or “model evasion”),
confidentiality attacks or model flaws, which could lead to harmful
decision- making.

Generally, the draft Al Act permits high-risk Al systems subject to
compliance with Al requirements and ex-ante conformity assessment.

The draft Al Act introduces presumption of conformity of Al
systems, stating that high-risk Al systems that have been certified or for
which a statement of conformity has been issued under a cybersecurity
scheme pursuant to the Cybersecurity Act!? shall be presumed to be in
compliance with the cybersecurity requirements set out in Article 15 of
the Al Act, where applicable, in so far as the cybersecurity certificate
or statement of conformity or parts thereof cover those requirements.*3

ENISA stresses the importance of the inclusion of cybersecurity
aspects in the risk assessment of high-risk systems in order to determine
the cybersecurity risks that are specific to the intended use of each
system, as well as the lack of standards related to the cybersecurity of
artificial intelligence to cover performing conformity assessments.**

10 Al Act, Article 15

11 Al Act, Article 15 par. 1

12 Regulation (EU) 2019/881 of the European Parliament and of the Council of 17 April 2019 on
ENISA (the European Union Agency for Cybersecurity) and on information and
communications technology cybersecurity certification and repealing Regulation (EU) No
526/2013 (Cybersecurity Act)

13 Al Act, article 42 par. 2

4 European Union Agency for Cybersecurity (ENISA). Cybersecurity of Al and Standardisation
(Report). March 2023, p. 6. [cit. 31 August 2023] Available at: https://www.enisa.europa.eu/
publications/cybersecurity-of-ai-and-standardisation/@ @download/fullReport
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Together with the high-risk Al systems, the new draft Al Act
expressly defines the foundation models*® and focuses on obligations of
providers of foundation models.*®

In general, foundation models will not be classed as “high-risk” Al
systems — unless they are directly integrated in such a high-risk Al
system.” The obligations on providers of foundation models would
apply regardless of whether the model is provided on a standalone basis
or embedded in an Al system or a product. Foundation models would
need to be also registered in an EU database.

The draft Al Act considers essential to clarify the legal situation of
providers of foundation models. Foundation models should be subject
to proportionate and more specific requirements including
cybersecurity.

The providers would be obliged to ,,demonstrate through appropriate
design, testing and analysis that the identification, the reduction and
mitigation of reasonably foreseeable risks to health, safety, fundamental
rights, the environment and democracy and the rule of law prior and
throughout development”, as well as draw up “extensive technical
documentation and intelligible instructions for use” to help those that
build Al systems using the foundation model to meet their own legal
obligations.’® They would further be required to meet obligations
around data governance, ensure “appropriate levels” of performance,
predictability, safety and cybersecurity, and conform to arange of
sustainability standards.

Those providers of foundation models which are used in generative
Al would face further obligation relating to transparency over when
content has been created by an Al system and not a human and making
publicly available a sufficiently detailed summary of the use of training
data protected under copyright law.

Stanford researchers evaluated compliance of 10 major foundation
model providers with draft Al Act requirements and found that they
largely do not comply.!® Foundation model providers rarely disclose
adequate information regarding the data, compute, and deployment of

15 Al, Act, recitals 60e to 60h, Article 3 par. 1 point 1c

16 Al Act, Article 28b

Cameron, S., Scanlon, L.: MEPs’ EU Al Act proposals focus on ‘foundation models’ [cit.

4 September 2023] available at: https://www.pinsentmasons.com/out-law/news/meps-eu-ai-

act-foundation-models

18 Al Act, Article 28b

1 Bommasani, R. et al.: Do Foundation Model Providers Comply with the Draft EU Al Act? [cit.
4 September 2023] available at: https://crfm.stanford.edu/2023/06/15/eu-ai-act.html
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their models as well as the key characteristics of the models themselves.
In particular, foundation model providers generally do not comply with
draft requirements to describe the use of copyrighted training data, the
hardware used, and emissions produced in training, and how they
evaluate and test models.

Further, insightful is the comparison of different release strategies
of foundation models. Open-source releases generally achieve strong
scores on resource disclosure requirements (both data and compute),
however, make it challenging to monitor or control their deployment.
On the other hand, more restricted proprietary releases achieve better
scores on deployment-related requirements, but tend to fall behind in
resource disclosure. Open-sourcing a model makes it much more
difficult to monitor or influence downstream use, whereas APIs or
developer-mediated access provide easier means for structured
access.?’

It their conclusions Stanford researchers recommend? that
foundation model providers should work towards industry standards
that will help the overall ecosystem become more transparent and
accountable.

4. Standardisation and Cybersecurity of Al

Standardisation should play a key role to provide technical solutions
to providers to ensure compliance with the Al Act.

These standards have to be consistent and aimed at ensuring that Al
systems or foundation models placed on the market or put into service
in the Union meet the relevant requirements.?

The high-risk Al systems and foundation models which would be in
conformity with such harmonised standards would be presumed to be
in conformity with the requirements set in the Al Act.

Indeed, the Commission adopted Implementing decision® and
requested the European Committee for Standardisation (“CEN”) and
the European Committee for Electrotechnical Standardisation

2 bid

2 bid

22 Al Act, article 40 par. 1b

2 Commission implementing decision of 22 May 2023 on a standardisation request to the
European Committee for Standardisation and the European Committee for Electrotechnical
Standardisation in support of Union policy on artificial intelligence (,,Jmplementing decision®)
[cit. 4 September 2023] available at: https://ec.europa.eu/transparency/documents-register/
detail?ref=C(2023)3215&Ilang=en
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(“CENELEC”) to draft the new European standards or European
standardisation deliverables, as listed in Annex | of the Implementing
decision. The Implementation decision forms the basis for development
of future 10 harmonised European standards:

Risk management systems for Al systems

Governance and quality of datasets used to build Al systems
Record keeping through logging capabilities by Al systems
Transparency and information provisions for users of Al
Human oversight of Al systems

Accuracy specifications for Al systems

Robustness specifications for Al systems

Cybersecurity specifications for Al systems

Quality management systems for providers of Al systems,
including post-market monitoring processes

10. Conformity assessment for Al systems

The role of cybersecurity is within all sets of requirements that can
be considered as referring to the trustworthiness of an Al ecosystem.

The current state in the field of standardisation related to
cybersecurity of Al is influenced by the fact that some aspects of
cybersecurity are still the subject of research and development, and
therefore might not be mature enough to be standardised.

In common, existing general purpose technical and organisational
standards (such as ISO-IEC 27001 and ISO-IEC 9001) can contribute
to mitigating some of the risks faced by Al.

There are only a few existing specific standards related to the
cybersecurity of Al, most of them are still being drafted or are under
consideration and planned. One of the most notable is the US National
Institute of Standards and Technology (“NIST”) Al Risk Management
Framework (Al RMF 1.0).24

CEN/CENELEC has identified a list of standards from International
Organization for Standardization (“1SO”) and International
Electrotechnical Commission (“IEC”), that are of interest for Al
cybersecurity and might be adopted/adapted by CEN-CENELEC based
on their technical cooperation agreement. Identified standards include
the ISO 27000 series on information security management systems,
which may be complemented by the ISO 15408 series for the

©CoNO~wWNE

2+ US National Institute of Standards and Technology (NIST). Al Risk Management Framework
(Al RMF 1.0). [cit. 31 August 2023] available at: https://nvipubs.nist.gov/nistpubs/ai/
nist.ai.100-1.pdf
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development, evaluation and/or procurement of IT products with
security functionality, as well as sector-specific guidance.?®

In addressing the extended scope of cybersecurity of Al, which
includes trustworthiness characteristics, data quality, Al governance,
Al management systems, etc., following standards has been identified
as having direct applicability to the draft Al Act and is being considered
for adoption/adaption by CEN/CENELEC:

— ISO/IEC 22989:2022, Artificial intelligence concepts and

terminology (published),

— ISO/IEC 23053:2022, Framework for artificial intelligence (Al)

systems using machine learning (ML) (published),

— ISO/IEC DIS 42001, Al management system (under

development),

— ISO/IEC 23894, Guidance on Al risk management (publication

pending),

— ISO/IEC TS 4213, Assessment of machine learning classification

performance (published),

— ISO/IEC FDIS 24029-2, Methodology for the use of formal

methods (under development),

— ISO/IEC CD 5259 series: Data quality for analytics and ML

(under development).

As noted above, it is likely that CEN and CENELEC will transpose
standards from 1SO and IEC, respectively, to future European standards
to ensure compliance with the Al Act.

There are still standardisation gaps, thus we can expect further
standards regarding Al systems risk catalogue and risk management,
and Al trustworthiness characterisation (e.g., robustness, accuracy,
safety, explainability, transparency and traceability). However, it is
likely that additional standardisation gaps and needs may become
apparent only as the Al technologies advance.

5. Al Actvs. DSA

The high-risk Al systems and foundation models hold growing
importance to many downstream applications and systems, having
direct impact also to digital services and digital products, as such

% European Union Agency for Cybersecurity (ENISA). Cybersecurity of Al and Standardisation
(Report). March 2023, p. 12. [cit. 31 August 2023] Available at: https://www.enisa.
europa.eu/publications/cybersecurity-of-ai-and-standardisation/@ @download/fullReport

% Ibid, p. 13
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services or products may be classified, composed of, or use high-risk
Al systems or foundation models. In other words, regulation and future
cybersecurity standardisation of Al systems and foundation models will
have a direct impact also on digital services regulated under the DSA,
in particular online platforms, as well as on digital products that would
be regulated under the CRA.

The DSA establishes harmonised rules for the online environment,
aiming to ensure security, predictability, and trust by introducing
mechanisms for the protection of the fundamental rights. The act
regulates obligations of digital services that act as intermediaries in
their role of connecting consumers with goods, services, and content.
In particular sales platforms, social networking platforms, very large
online platforms (“VLOPs”) and very large online search engines
(“VLOSEs”). The rules are designed asymmetrically, so that larger
intermediary services with significant societal impact (VLOPs and
VLOSES) are subject to stricter rules.

The draft Al Act follows the above-mentioned stricter rules for
VLOPs stating that Al systems used by those online platforms in their
recommender systems would comply with the requirements laid down
under the Al Act, including the technical requirements on data
governance, technical documentation and traceability, transparency,
human oversight, accuracy and robustness. Compliance with the Al Act
should enable such VLOPs to comply with their broader risk
assessment and risk-mitigation obligations in Article 34 and 35 of the
DSA.%

Al systems intended to be used by social media platforms designated
as VLOPs, in their recommender systems to recommend to the recipient
of the service user-generated content available on the platform are
newly expressly included to the high-risk systems category in the draft
Annex Il of the Al Act.

The DSA imposes transparency reporting obligations for providers
of intermediary services (other than micro or small enterprises), in
particular to make publicly available, in a machine-readable format and
in an easily accessible manner, at least once ayear, clear, easily
comprehensible reports on any content moderation that they engaged in
during the relevant period.?® That includes any use made of automated
means for the purpose of content moderation, including a qualitative
description, a specification of the precise purposes, indicators of the

2 Al Act, recital 40b
28 DSA, Article 15
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accuracy and the possible rate of error of the automated means used in
fulfilling those purposes, and any safeguards applied.

VLOPs and VLOSEs are subject to enhanced transparency
obligations, including annual independent auditsto assess their
compliance with their obligations.?

In this respect it is worth noting also the Commission's draft
delegated regulation laying down rules on the performance of audits for
very large online platforms and very large online search engines
(,,Audit rules*).*°

The purpose of the Audit rules is to set out the necessary rules for
the procedures, methodology and templates used for the audits of
VLOPs and VLOSEs as required under Article 37 of the DSA.

The Audit rules pay attention inter alia to auditing methodologies
for algorithmic systems. In its explanatory note the Audit rules stress
that algorithmic systems such as advertising systems, content
moderation technologies, recommender systems and other
functionalities used by online platforms and search engines relying on
novel technologies such as generative models (i.e. foundation models)
are particularly important elements to analyse when assessing
compliance with risk assessment and risk mitigation obligations.

6. Al Act vs. CRA

The draft CRA aims to impose cybersecurity obligations on all
products with digital elements (digital products) meaning any software
or hardware product and its remote data processing solutions, including
software or hardware components if placed on the market separately.3!
The regulation impacts a broad scale of products including critical
products such as browsers, password managers, virtual private
networks, operating systems, firewalls, IDS/IPS, routers, switches,
smart cards, etc. This piece of horizontal legislation introduces
cybersecurity by design and by default principles and imposes a duty of
care for the lifecycle of products. The act also covers Al systems,

2 DSA, Article 37

% Draft Commission Delegated Regulation (EU) supplementing Regulation (EU) 2022/2065 of
the European Parliament and of the Council, by laying down rules on the performance of audits
for very large online platforms and very large online search engines (2023), [cit. 4 September
2023] Awvailable at: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/
13626-Digital-Services-Act-conducting-independent-audits_en

31 Draft CRA, Article 3 par. 1
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including the cybersecurity of products with digital elements that are
classified as high-risk Al systems.

Manufacturers of digital products would have to ensure that digital
products comply with essential cybersecurity requirements and
conformity assessment procedures before placing them on the market.
Products with digital elements shall be designed, developed
and produced in such a way that they ensure an appropriate level of
cybersecurity based on the risks, without any known exploitable
vulnerabilities.

The Commission's Implementing decision® in  European
standards/standardisation deliverables on Cybersecurity specifications
for Al systems expressly mention the draft CRA, stating that these
standards shall take due account of the essential requirements for
products with digital elements as listed in Sections 1 and 2 of Annex | to
the CRA.*

The CRA introduces the presumption of conformity, stating that
products with digital elements classified as high-risk Al systems
fulfilling the requirements of the CRA (Annex 1), shall be deemed in
compliance with the cybersecurity requirements of the Al Act.3

Conclusions

Wave of Al in recent years is attributable mainly to the foundation
models. Although Al is not just about foundation models, it is their
utility that accelerates AI’s potential as a general-purpose technology
with broad applicability throughout the whole economy. While the
potential benefits are enormous, it is important not to overestimate the
capability of foundation models.

Firstly, it is inevitable to support international and European
standards development work focused on establishing common
definitions, specifications for risk management systems, risk
classification criteria, and other elements of effective cybersecurity of
Al. Work on the Al-related standards has already begun, however

3 Commission implementing decision of 22 May 2023 on a standardisation request to the
European Committee for Standardisation and the European Committee for Electrotechnical
Standardisation in support of Union policy on artificial intelligence (,,Implementing decision‘)
available at: https://ec.europa.eu/transparency/documents-register/detail ?ref=C(2023)3215&
lang=en

3 Ibid, Annex II, point 2.8

3 Draft CRA, Article 8 par. 1
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standards most likely will not be ready before the regulation enters into
force.

In the Al regulation a risk and context-based approach remains the
most effective strategy to minimize the risks of all Al, including those
posed by foundation models. Following the results of the Stanford
research cited above, we believe that the Al Act should consider
additional critical factors to ensure adequate transparency and
accountability of foundation model providers, including the disclosure
of usage patterns. Such requirements would mirror transparency
reporting for online platforms under the DSA. To avoid overburdening
micro and small size companies these requirements should apply only
to the foundation model providers that have a significant societal and
economic impact.
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Abstract: The regulation of digital services is currently experiencing
significant growth, primarily due to the adoption of new legal regulation
at the European Union level, specifically the Digital Services Act.
Digital services play apivotal role in acountry's economy by
facilitating cross-border trade and enabling entrepreneurs to reach
a vast user base, often comprising consumers. Despite their advantages,
these services also entail substantial risks, particularly in relation to
their widespread and more challenging-to-regulate usage. Alongside
their positive impact, they also contribute significantly to the
dissemination of illegal and harmful information. In recent years, there
has been anotable development and utilization of new electronic
information systems within the healthcare sector, accompanied by
electronic healthcare services. This connection is not limited to the
Covid-19 pandemic but is also a result of the dynamic evolution of
information and communication technologies and their potential in
healthcare provision. In this paper, the author analyzes the research
question regarding which digital healthcare services in the Slovak
Republic fall within the scope of the new European legislation. The
author examined European regulations, focusing on the types of
electronic healthcare services existing in Slovakia. By synthesizing and
applying available information and rules to selected electronic
healthcare services, the study concludes that the Digital Services Act
has only a limited impact on the functioning of these selected digital
healthcare services.

Keywords: electronic healthcare services, e-Health, healthcare
digitization, digital healthcare services
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Introduction

In 2022, the European Parliament and the Council of the European
Union adopted a new legal regulation known as the Digital Services
Actl. Its primary aim is to contribute to the proper functioning of the
internal market for intermediary services by creating harmonized rules
to establish a safe, predictable, and trustworthy online environment.
This environment seeks to foster innovation while effectively
protecting fundamental rights, including the principle of consumer
protection.? The Digital Services Act is along-awaited piece of
legislation intended to regulate digital services meeting specific criteria.
Simultaneously, in the same year, a month earlier, another legal
regulation was adopted, also in the form of a regulation, known as the
Act on Digital Markets.® This regulation establishes common rules to
create competitive and fair digital sector markets for the benefit of all
users across the European Union.* These two pieces of legislation have
introduced significant changes to the digital services sector, affecting
all digital service providers falling under their regulatory scope
throughout the European Union.

The objective of this paper is to analyze and draw concrete
conclusions regarding which digital healthcare services are subject to
the new regulation and the corresponding requirements that apply to
them. The rationale for selecting this research question arises from the
dynamic nature of the development and implementation of electronic
healthcare services. These services encompass a wide range of aspects,
including electronic patient records containing personal data, online
healthcare portals, virtual assistants, platforms for patient appointment
booking, and healthcare professional reviews, among others. The
research delves into the broader regulatory framework for these digital
services, emphasizing aspects such as cybersecurity, data protection,
privacy, and artificial intelligence.

In this paper, we formulate afundamental hypothesis: digital
healthcare services cannot be unequivocally categorized or aligned with

1 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022
on the single market for digital services and amending Directive 2000/31/EC (Digital Services
Act).

2 Article 1, paragraph 1 of the Digital Services Act.

3 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September
2022 on competitive and fair markets in the digital sector and amending Directives (EU)
2019/1937 and (EU) 2020/1828 (Digital Markets Act).

4 Article 1, paragraph 1 of the Digital Markets Act.
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the provisions of the Digital Services Act, resulting in a scattered legal
regulation landscape within the Slovak Republic.

To provide context, it is essential to clarify the legal terminology
prevalent in this field, as it may give rise to ambiguity in its correct
usage. With the widespread adoption of information and
communication technologies (ICT)® in various spheres of life, terms
like "informatization" and "electronicization" have emerged. While
they share similar content, they are not synonyms. Informatization
emphasizes  processing information using ICT,  whereas
electronicization is a narrower term, focusing on the introduction and
utilization of electronic ICT in all activities. Another term often
encountered is "digitalization,"” which involves the conversion of
material content into aform processed by information and
communication technologies. Subsequently, terms such as
"information service," "electronic service," or "digital service" may
also be encountered. The term "electronic service" is quite general and
we find several theoretical explanations for its definition. Author Boyer
defines electronic services as "interactive services that are provided on
the Internet using modern telecommunications, information and
multimedia technologies.”®

In addition to theoretical distinctions among these terms, local
legislation further defines specific technical terminology in the field of
information technology from alegal perspective. For instance,
"information technology" and "information system" are defined in Act
no. 95/2019 Coll. on information technologies in public administration
(referred to as the "Act on ITVS"). According to this law, information
technology encompasses means or procedures used to process data or
information in electronic form, including information systems,
infrastructure, information activities, and electronic services.” An

5 ICT are defined in many sources, e.g. UNESCO. Developing and Using Indicators of ICT Use
in Education. Bangkok: UNESCO Asia and Pacific Regional Bureau for Education, 2003,
p. 7.: “Information technology is understood as aterm used to describe the elements of
equipment (hardware) and computer programs (software) that enable us to access, retrieve,
store, organize, manipulate and present information electronically. The category of hardware
includes personal computers, scanners or digital cameras. Data storage programs and
multimedia programs can be included in the software category. Communications technology
is seen as a term used to describe telecommunications equipment through which information
can be made available. This is mainly about telephones, faxes or television. ”

6 BOYER, K., HALLOWELL, R., ROTH, A. V. Eservices: operating strategy — a case study
and a method for analyzing operational benefits. In: Journal of Operations Management. 2002,
vol. 58, ed. 2, p. 175.

" Provision § 2 par. 1 of the Act on ITVS.
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information system, as an example of information technology,
represents a functional unit that ensures purposeful and systematic
information activity through technical and programmatic means.®

While the aforementioned law does not explicitly address the term
"communication technology," the legislator includes communication
technology under information technology, given that part of
information technology focuses on information activity, including data
acquisition, processing, making available, transmission, archiving, and
disposal.® In practice, the term "digital technology" is also used to refer
to electronic technology that creates, transmits, and processes data and
information using binary code (ones and zeros), with each unit referred
to as a "bit."

It is noteworthy that despite its title, the Digital Services Act does
not provide a precise definition of the concept of digital services.
Instead, it outlines the content of terms such as "information society
service" and "intermediary service." These terms will be elucidated
further in subsequent sections of the paper. For the purposes of this
paper, the foundational terminological thesis to consider is that
informatization, electronicization, and digitalization share a common
denominator: information and communication technologies. These
activities primarily occur through the use of ICT, often within the
virtual realm of cyberspace and frequently via the global Internet.

Digital services in healthcare

Following the clarification of terms, it is evident that both European
and Slovak strategic and legislative documents employ the term
"electronic health services" to refer to health services provided
electronically using information and communication technologies. We
argue that these services can also be referred to as "digital services"
since they rely on electronic technology operating based on binary code,
a form that can be processed by computers, one of the most prevalent
information and communication technologies. Consequently, in the
subsequent sections of this paper, we will use these terms
interchangeably depending on the context, but they will always pertain
to services within the realm of electronic healthcare, commonly referred
to as e-Health. The term “e-Health” conceptually includes all aspects of

Provision § 2 par. 2 of the Acton ITVS.
®  Provision § 3 letter a) of the Act on ITVS.
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health, not only health care or healthcare, for example, individual health
promotion measures, perhaps in homes, medical facilities or schools.*®

The development and implementation of digital healthcare services
represent a prominent trend in the contemporary world. However,
certain prerequisites must be met to enable the development and
utilization of digital services. These prerequisites include political will
for their introduction, the provision of electronic identification and
authentication capabilities for users and service providers, the
necessary hardware and software infrastructure, access to the Internet,
an online portal encompassing essential information, forms, and service
access, and, importantly, information systems from which data is
derived to support individual electronic services.!

Based on an examination of national strategic documents,
legislation, and other sources, including European Union programs and
non-legislative legal information available on professional websites*?,
we present the following overview of digital healthcare services in the
Slovak Republic:

— E-health — National health portal,

— Electronic health book,

— Patient summary,

— E-ordering — electronic appointment booking with healthcare
professionals,

— E-prescription — electronic prescriptions for medicines,
medical devices, and dietetic foods,

— E-examination — electronic recording of medical
examinations,

— E-vaccination — electronic vaccination records,

— E-lab — electronic records of laboratory examination results,

— E-PN - electronic confirmation of temporary incapacity for
work,

— E-birth — electronic notification of child births,

— My Health application,

— eAlerts application®,

10 STREDA, L., HANA, K. eHealth a telemedicine. Prague: Grada Publishing, 2016, p. 14.

1 ANDRASKO, J. et al. Regulatory challenges of e-Government in the Slovak Republic in the
context of European Union law. Prague: Wolters Kluwer CR, 2022, p. 286.

12 For example, the eHealth portal operated by the National Center for Health Information.

3 More information about digital healthcare services in the Slovak Republic: SOPUCHOVA, S.
Electronic healthcare in the Slovak Republic. E-Health and telemedicine. Bratislava: Wolters
Kluwer, 2022.
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These services are provided to natural persons, including citizens of
the Slovak Republic and foreigners who are part of the national social
and health system. They also offer advantages to healthcare providers
and professionals. The mentioned services are administered by the state
in accordance with legislation.

In addition to these services, the private sector also provides other
electronic services in the healthcare sector. These services primarily
include:

Online appointment booking with healthcare professionals,
— Virtual consultations with healthcare professionals,
Provision of professional articles,

Healthcare professional’s evaluation.

1.1 Scope of the Digital Services Aut

The scope of the Digital Services Act is defined in Article 2,
paragraph 1, with the modification that it applies to intermediary
services offered to recipients of services residing in or located within
the European Union, regardless of the location of the service
providers.** The Digital Services Act imposes several obligations on
providers of intermediary services, subject to the harmonization rules
of the European Union concerning its member states. The objective is
to "ensure asafe, predictable, and trustworthy online environment,
combat the dissemination of illegal content on the Internet, mitigate
societal risks associated with disinformation or other content, and
effectively safeguard fundamental rights enshrined in the charter while
fostering innovation."® Consequently, the regulation establishes
conditions conducive to the development of innovative digital services
and their expansion within the internal market. However, it is important
to acknowledge that the increased usage of these services, even for
legitimate and beneficial purposes, has also led to arise in the
dissemination of illegal or harmful information and activities.

It is evident that the Digital Services Act introduces a new term into
legal usage, namely "intermediary service," which it defines within its
glossary of terms. An integral part of this definition is the concept of an
"information society service." Therefore, we conclude that the Digital
Services Act applies exclusively to providers of specific information

14 Article 2, paragraph 1 of the Digital Services Act.
5 Recital (9) of the Digital Services Act.
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society services, specifically intermediary services. Our analysis
suggests that it is necessary to first clarify the concept of "information
society services" and subsequently delve into the definition of
"intermediary services." While the original definition of information
society services can be found in another legislative act of the European
Union, the term "intermediary services" is primarily used within the
context of the Digital Services Act.'®

Information society service constitute a significant segment of the

European Union's economy and the daily lives of its citizens. All
services provided within the realm of the information society can be
categorized as such, encompassing services typically offered for a fee,
delivered remotely, electronically, and in response to individual
requests from service recipients.!” This definition is further enriched by
specific defining characteristics that merit reproduction:

"remotely" signifies that the service is provided without both

parties being physically present at the same location,

— "by electronic means" indicates that the service is transmitted
from the point of origin to the destination using electronic
equipment designed for data processing (including digital
compression) and storage, with the entire transmission
occurring via wire, radio waves, optical means, or other
electromagnetic methods,

— "based on the individual request of the recipient of the
services" implies that the service is provided through data
transfer initiated by the individual recipient's request.'8

In addition to the positive definition of information society services,

Directive 2015/1535 of the European Parliament and the Council of the
European Union, which establishes the procedure for providing
information related to technical regulations and rules governing
information society services, includes an indicative list of services that
do not fall under this term.

Returning to the concept of intermediary services, which we

categorize broadly as information society services, the second part of

16 The Digital Markets Act defines the term "online intermediary services", which it includes
among basic platform services.

17 Article 1, paragraph 1, letter b) Directive 2015/15350f the European Parliament and the
Council of the European Union, which establishes the procedure for providing information in
the field of technical regulations and rules relating to information society services.

18 Article 1, paragraph 1, letter b) Directive 2015/1535 of the European Parliament and the
Council of the European Union, which establishes the procedure for providing information in
the field of technical regulations and rules relating to information society services.
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their definition is found within the Digital Services Act itself.
Intermediary services, as asubset of information society services,
encompass services that:
a) transmit information provided by the service recipient through
a communication network or provide access to
a communication network, which constitutes "ordinary
transmission” services.
b) transfer information provided by the service recipient through
a communication network, temporarily and automatically
storing it solely to facilitate its subsequent transmission to
other recipients upon their request, constituting "caching"
services.
¢) store information provided by the service recipient upon their
request, in which case they are referred to as "hosting"
services.®
All three categories of intermediary services involve the
transmission or storage of information provided by the service
recipient. Consequently, they are subject to the liability of providers for
foreign content. The Digital Services Act delineates provider liability
by specifying under what circumstances they are not liable.
Furthermore, the act imposes various obligations on these providers,
including duties of due care to foster a transparent and safe online
environment. It is worth noting that Directive 2000/31/EC of the
European Parliament and the Council on certain legal aspects of
information society services in the internal market, particularly
regarding electronic commerce, addresses the liability of intermediaries
and service providers. This directive, established in 2000, was
transposed into Slovak law by Act no. 22/2004 Coll. on electronic
commerce and amendments and additions to Act no. 128/2002 Coll. on
state control of the internal market concerning consumer protection and
amendments and supplements to various laws, as amended by Act no.
284/2002 Coll.

1.2 Digital healthcare services and the Digital Services Act

The effective operation of state digital healthcare services and e-
Health applications necessitates several technical and legal instruments,
primarily established by Act no. 153/2013 Coll. on the National Health

9 Article 3, letter g) Digital Services Act.
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Information System and on amendments and additions to certain laws
(hereinafter referred to as the "NHIS Act"). These services are further
supported by other legally binding regulations and by-laws. Key tools
for digital healthcare services include the National Healthcare
Information System, the citizen's electronic identity card, electronic
proof of residence for foreigners, electronic ID cards for healthcare
professionals, and health informatics standards.

The primary research objective stated in the introduction of this
paper is to determine whether the Digital Services Act is applicable to
the existing digital healthcare services in the Slovak Republic or if the
regulation represents a new framework for governing these services.

The initial question we must address is whether the digital healthcare
services qualify as services of the information society. Subsequently,
we need to assess whether they fall under the category of intermediary
services. This evaluation is conducted in connection with both the
positive and negative definitions of information society services.

As previously mentioned, information society services, according to
the positive definition, encompass all services provided by an
information society, typically offered for afee, delivered remotely,
electronically, and in response to the individual request of the service
recipient. The negative definition, found in Annex | of Directive
2015/1535, specifies certain services that do not exhibit all the defining
characteristics of an information society service. The issue at hand
pertains to examples like a medical examination or treatment in
a healthcare clinic, which, despite the potential use of electronic
equipment, involve the physical presence of the patient and thus do not
qualify as services provided at a distance. Furthermore, services such
as consultations with a doctor via telephone are not considered services
provided electronically. Consequently, medical examinations,
treatments, and phone consultations with a doctor do not constitute
information society services due to the absence of some defining
features.

It is important to note that the list of services that do not qualify as
information society services is merely indicative. Digital healthcare
services provided in the Slovak Republic do not appear on this list,
necessitating an assessment based on the positive definition of an
information society service. Despite being offered remotely and
electronically, these services are not typically fee-based and may not
always align with individual requests from service recipients.
Therefore, we assert that none of the digital healthcare services
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provided by the state qualify as information society services.
Consequently, considering the above, they also do not qualify as
intermediary services since they fail to meet the fundamental
requirement of being an information society service.

1.2.1 Digital healthcare services provided by private sector

Within the realm of electronic healthcare provision, especially in
fields like telemedicine and robotics, dynamic developments are
underway, driven significantly by the widespread adoption of artificial
intelligence. These innovations are making significant inroads in the
healthcare sector, not excluding the direct provision of healthcare
services.

In addition to digital services covered by the state and constituting
the e-Health initiative in Slovakia, the private sector offers
supplementary healthcare services. These services lack official
recognition, names, or inclusion in the e-Health project. Upon
analyzing the online landscape, these services can be categorized into
several levels:

— Online appointment booking with healthcare professionals,

— Virtual consultations with healthcare professionals,

Provision of professional articles,

— Healthcare professional’s evaluation.

Since many of these services are typically provided through a single
website, we will examine them collectively as a package of services.
The services are notably diverse, encompassing online healthcare
consultations (akin to telemedicine), appointment booking for precise
doctor visits, and doctor evaluation services with attributes of an
information society service. In the following section, we delve into an
analysis of these digital services.

Online appointment booking with healthcare professionals

Private portals within the healthcare sector (hereinafter referred to
as ‘"private healthcare portals™) offer the option of booking
appointments with healthcare professionals for a fee. Considering the
additional attributes of information society services, we assert that the
service constitutes an information society service. This classification is
based on several factors, including the service's fee-based nature,
remote delivery through electronic means, and its provision upon
individual request by the recipient.
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This service does not involve the mere transmission of information
provided by the service recipient via communication networks or
providing access to such networks. It also does not entail the automatic,
temporary storage of recipient-provided information for streamlining
further transmission to other recipients upon their request. Moreover, it
does not encompass the storage of information provided by the service
recipient upon their request. From these considerations, it becomes
evident that booking patient appointments with specific healthcare
professionals via the Internet does not fall within the scope of an
intermediary service as defined in the Digital Services Act.

Nevertheless, a pertinent question remains for further research:
What is the legal basis for this type of appointment booking service?
This inquiry arises because Act no. 576/2004 Coll. on healthcare,
services related to healthcare provision, and the amendment of certain
laws (hereafter referred to as the "Health Care Act") governs the legal
framework for booking appointments. The Health Care Act allows for
the possibility of booking free appointments with healthcare
professionals from a waiting list during regular office hours or,
alternatively, the option of booking appointments during extended
office hours for afee, with a maximum charge of EUR 30.% This
service is delivered through a state-provided digital E-ordering
system.?!

Virtual consultations with healthcare professionals

Virtual, or online, consultations with doctors are offered by private
healthcare portals primarily for informative and advisory purposes.
These portals explicitly state that their services do not serve as
a substitute for personal medical examinations and diagnostics
conducted through conventional medical procedures. Similar to
appointment booking, virtual consultations involve fees and align with
the characteristics of an information society service. However, they do
not meet the criteria for an intermediary service. It is worth noting that
virtual consultations as a form of telemedicine are also supported by the
state, especially during crisis situations, pursuant to amendments to the
Health Care Act.?? In this case, the Slovak legislator had in mind
outpatient care, because experience has shown that the provision of

2 Provisions of § 2a of the Health Care Act.

2 Additional analysis of E-ordering system provided by state: SOPUCHOVA, S. Electronic
healthcare in the Slovak Republic. E-Health and telemedicine. Bratislava: Wolters Kluwer,
2022.

2 The provisions of § 49k par. 1 of the Health Care Act.
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consultations by telephone or e-mail is common, but these have not yet
been supported by law (e.g. verification of results by telephone, health
consultation, etc.).?

Healthcare professional’s evaluation

Healthcare professional’s evaluation service represent a relatively
recent addition to private-sector healthcare services, lacking state-
provided alternatives. These services enable users to provide voluntary
feedback about specific doctors. However, such ratings are typically
contingent on having personally consulted with the doctor. Providers of
these services typically disclaim responsibility for the accuracy and
truthfulness of the ratings. They reserve the right to remove user-
generated content if it conflicts with the doctor's right to protect their
personal reputation.?* Notably, these services, although free for users
(service recipients), can be a source of revenue for providers through
advertising-related compensation or other means. This makes them an
economic activity.

Healthcare professional’s evaluation services exhibit characteristics
of an information society service, as they are provided remotely through
electronic means, based on individual service requests. While they are
offered free of charge to users (service recipients), providers may earn
compensation from third parties, contributing to their status as an
economic activity.? Healthcare professional’s evaluation service also
fall within the scope of intermediary services, particularly as "hosting"
services. Operators of these private healthcare portals, functioning as
service providers, store user-generated information at the recipient's
request.

The Digital Services Act establishes that hosting service providers
bear no responsibility for stored information unless specific conditions
are met. These conditions encompass alack of actual knowledge
regarding illegal activity or content and a lack of awareness of facts or
circumstances indicating obvious illegality. If such knowledge or

2 SOPUCHOVA, S. Artificial intelligence and its use in the process of providing health care.
In: Human rights. From reality to the virtual world. Josefow: Alcide De Gasperi University of
Euroregional Economy in Jozefow, 2021, p. 94.

2+ Internet portal TopDoktor. Business conditions. Available online: https://www.topdoktor.sk/p/
obchodne-podmienky

% ANDRASKO, J. et al. Law of Information and Communication Technologies 2. Bratislava:
TINCT, 2021, p. 63.
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awareness arises, hosting service providers must promptly remove or
disable access to the unlawful content.?®

In practice, situations may arise where user-generated content on
healthcare professional’s evaluation may exhibit signs of illegal activity
or unlawful content.?” While portal operators may provide doctors with
the ability to delete ratings from their profiles, the legal obligation
remains with the portal operator, not the doctor, to remove illegal
content. This raises legal questions about the doctor's authority to assess
what constitutes a violation of their personal rights and what qualifies
as legitimate criticism - a form of freedom of speech. This situation
presents two legal issues: determining who is obligated to remove
illegal content (as clarified by the Act on Digital Services) and the
subjective nature of content removal decisions, which could potentially
infringe on freedom of speech.

Conclusion

Digital services have become increasingly prevalent across various
sectors of society, including healthcare, which is undergoing
a transformation  driven by information and communication
technologies. However, healthcare services, including medical
examinations, do not always fit neatly within the framework of the
Digital Services Act, and this holds true for other areas such as
autonomous vehicles and education. In this discussion, we have
assessed whether digital healthcare services can be categorized under
the Digital Services Act, aEuropean Union regulation. Our
examination led to several conclusions and raised some pertinent issues:

Public vs. private sector digital healthcare services

We divided digital healthcare services into those provided by the
state (public sector) and those offered by private companies (private
sector). This distinction reflects the current situation in the Slovak
Republic, shaped by the state's inability to provide comprehensive
digital healthcare services.

% Article 6 par. 1 of the Digital Services Act.

2 According to Article 1 letter h) of the Digital Services Act is illegal content "any information
that, by itself or by referring to any activity, including the sale of products or the provision of
services, is not in accordance with the legal regulations of the Union or any member state,
regardless of the precise subject matter or nature of such legislation.
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Our research revealed that the Digital Services Act primarily applies
to electronic healthcare services in the private sector, while public
sector services do not fall under its purview. The fundamental reason
for this differentiation is that public sector services do not meet the
criteria of information society services or intermediary services as
defined by the Act.

Private sector intermediary services

Within the private sector, certain services could be considered
intermediary services. Notably, healthcare professional’s evaluation
services and platforms for publishing professional articles stand out in
this regard. These services involve the storage of user-generated
content, which is an essential characteristic of intermediary services
under the Digital Services Act.

Content moderation and removal

The issue of content moderation and removal becomes significant in
the context of healthcare professional’s evaluation services. It raises
guestions about balancing freedom of speech with the protection of
individual personality rights. The Digital Services Act places the
responsibility for content removal on service providers, creating
a potential tension between these two fundamental rights.

Duplication of services

A peculiar situation has arisen in Slovakia concerning the
duplication of digital healthcare services. For instance, the state offers
a service for making appointments with doctors called E-ordering,
while private health portals also facilitate online appointment booking
with healthcare professionals for varying fees. The legal basis for such
private services differs, and the market pricing for these services varies
significantly.

Virtual consultations and non-standard approaches

Virtual consultations with doctors are another point of contrast
between public and private sector offerings. The state regulates
electronic consultations quite restrictively, allowing them only during
crisis situations. In contrast, private healthcare portals offer
consultations with doctors for afee but emphasize that these
consultations are not a replacement for traditional healthcare. This
approach raises concerns about cybersecurity, personal data protection,
and liability for damages, which remain inadequately addressed.
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In summary, our research confirmed initial hypothesis that digital

healthcare services cannot be neatly categorized and subjected to the
Digital Services Act's provisions. The complex landscape arises from
the coexistence of services provided by both the state and private
entities in Slovakia. This situation underscores the need for
comprehensive legal frameworks to govern digital healthcare services
and ensure they meet the highest standards of safety, security, and
quality.
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